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United States Court of Appeals; 
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No. 10,432 


PACIFIC POWER & LIGHT COMPANY, 


V. 


Petitioner, 


FEDERAL POWER COMMISSION, 

Respondent . 


PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL POWER COMMISSION 


JOINT APPENDIX 


Before the Federal Power Commission 
Application for Amendment of License 
Project No. 1447-1 

1. Pacific Power & Light Company, a corporation organ¬ 
ized under the laws of the State of Maine, hereinafter called 
the Applicant, licensee (by transfer from Inland Powdr & 
Light Company approved by the Federal Power Comi|iis- 
sion, November 23,1942) for a power project designated as 
“Project No. 1447—Oregon” in the records of said Cpm- 
mission, issued on October 4, 1938, hereby makes appfica- 
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tion to said Commission for an amendment of the license 
for said project in the manner and to the extent described 
herein. 

2. Applicant desires to have said license amended to 
include authorization for the construction, operation, and 
maintenance of a transmission line between Applicant’s so- 
called Cove Power Plant (Project No. 1447) on the 
Crooked River in Jefferson County, State of Oregon, to 
Applicant’s so-called Tygh Valley Power Plant, located on 
White River in Wasco County, State of Oregon, which will 
cross public lands of the United States for a total distance 
of 9.8 miles, said lands being described as follows: 

In Jefferson Comity, Oregon: 

Township 10, South, Range 14 East of Willamette Meridian 

Southwest quarter, and south half of northwest quarter, of 
Section 2 

West half of northwest quarter of Section 11 
East half of Section 10 

North half of northeast quarter, west half of southeast 
quarter, and east half of southwest quarter of Section 15 
East half of northwest quarter, and north half of southwest 
quarter, of Section 22 

North half of northwest quarter of Section 27 

Township 11 South, Range 12 East of Willamette Meridian 

Southwest quarter of northeast quarter, west half of south¬ 
east quarter, and east half of southwest quarter, of 
Section 25 

Township 11 South, Range 13 East of Willamette Meridian 

Southwest quarter, and northwest quarter of southeast 
quarter, of Section 17 

South half of southeast quarter of Section 18 
Northwest quarter of northeast quarter, and east half of 
northwest quarter, of Section 19 

Township 11 South, Range 14 East of Willamette Meridian 

Southeast quarter of northwest quarter, and southwest 
quarter, of Section 5 
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East half of northeast quarter, northeast quarter of south¬ 
east quarter, east half of northwest quarter of southeast 
quarter, and northeast quarter of southwest quartet of 
southeast quarter, of Section 7 
Northeast quarter of northwest quarter, and northwest 
quarter of northeast quarter, of Section 18 

Township 12 South, Range 12 East of Willamette Meridian 

East half of southwest quarter of Section 2 

In Wasco County, Oregon: 

Township 4 South, Range 14 East of Willamette Meridian 

Northwest quarter of southwest quarter of Section 8 
Southeast quarter of northeast quarter of Section 20 

Township 5 South, Range 14 East of Willamette Meridian 

Northeast quarter of southeast quarter of Section 14 
Township 8 South, Range 15 East of Willamette Meridian 

Southwest quarter, and south half of northwest quarter, of 
Section 31 

3. The amendment applied for is necessary and desirable 
for the following reasons: The growth of general business 
in the territory served by Applicant in Jefferson, Cijook, 
and Deschutes counties in the State of Oregon, and thfe in¬ 
creasing demands for power to serve the public in said 
territory, require Applicant immediately to obtain and 
make available an additional supply of power to meet such 
demands. Construction of said transmission line, by tying 
in Applicant’s Deschutes power system with its main p^wer 
system, wdiich is a part of the interconnected Pacific North¬ 
west power pool, including the governmentally owned 
Bonneville-Grand Coulee power system, will enable Appli¬ 
cant to make such required additional supply of power 
available earlier and more effectively than would be pos¬ 
sible by any other means. 

The section of line shown on Exhibit J-K-l between points 
A and B will be constructed for 69 kv service. 

The section of line shown on Exhibit J-K-l between 
points B and C will be constructed for 230 kv service, but 
will be operated initially at 69 kv. 
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Applicant and Bonneville Power Administration are 
about to execute an agreement providing, among other 
things, for granting said Administration the option to pur¬ 
chase said section of transmission line, if and when said 
Administration shall receive authority and the funds to 
construct or acquire a transmission line, as part of its 
Bonneville-Grand Coulee power system, southward from 
Maupin through Central Oregon, and, pending the exercise 
of such option, for Applicant’s making transfers of power 
over Applicant’s said line for the account of said Adminis¬ 
tration to certain of its REA customers. The section of 
line showrn on Exhibit J-K-l between points C and E will 
be constructed for 69 kv service. 

When the United States, through the Bonneville Power 
Administration, takes over said transmission line between 
points B and C, Applicant intends to dismantle or other¬ 
wise dispose of the 69 kv line between points A and B, 
and between points C and D. 

The section of line between points D and E will remain as 
part of Applicant’s transmission system. 

4. The following exhibits are filed herewith and are 
hereby made a part of this application for amendment of 
license: 

Exhibit J-K-l, supplementing Exhibit J-K # 

Exhibit M-l, supplementing Exhibit M 

In Witness Whereof, Applicant has caused its name to 
be hereunto signed by George T. Bragg, its Vice President, 
and its corporate seal to be hereunto affixed by J. G. Haw¬ 
kins, its Secretary, thereunto duly authorized this 7th day 
of August, 1948. 

Pacific Power & Light Company, 

By George T. Bragg, 

Vice President. 

Attest : 

J. G. Hawkins, 

Secretary. 

• A simplified revision of this Exhibit appears as Exhibit A to the 
Agreed Statement of Facts, infra. 




State of Oregon, 

County of Multnomah , ss: 

George T. Bragg, being first duly sworn, deposes and 
says that he is Vice President of Pacific Power & Ligjht 
Company, Applicant for the amendment above applied for 
to the license for Project No. 1447; that he has read the 
foregoing application and knows the contents thereof; a}id 
that the same are true to the best of his knowledge and be¬ 
lief. 

Subscribed and sworn to before me this 7th day of Aug¬ 
ust, 1948. 

R. L. Stout, 

Notary Public for Oregon .j 

My commission expires August 16, 1948. 


Application for Amendment of License 
Project No. 1447— Oregon 


Exhibit M-l, supplementing Exhibit M 

|. 

The transmission line referred to in this application will 
be constructed of treated cedar poles using H type framing. 
Structures will be spaced normally 650 feet apart. 

Poles in normal structures will be spaced 18 feet apatrt, 
in line section B-C, and 11 feet apart in line section A-B 
and C-E. 

The conductors will be No. 2/0 copperweld copper at¬ 
tached to crossarms by means of four 10-inch disc suspension 
insulators suspended from the ball and socket type with a 
mechanical strength of 15,000 pounds. 

This description of line is part of the application for an 
amendment to license for Project No. 1447 made by the 
undersigned this 7th day of August, 1948. 

Pacific Power & Light Company, 

By George T. Bragg, 

Vice President. 
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United States of America, Federal. Power Commission 

Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan, Claude L. Draper, Leland Olds and 
Harrington Wimberly. 

May 25, 1949 

Project No. 1447 

In the Matter of Pacific Power & Light Company 

Order Dismissing Application for Amendment of License 

On August 11, 1948, Pacific Power & Light Company, 
licensee for project No. 1447, filed application for amend¬ 
ment of license to include a proposed 69 kv transmission 
line affecting public lands of the United States in Jeffer¬ 
son and Wasco counties, Oregon, and extending between its 
Tvgh Valley power plant on White River, Oregon and its 
Cove project No. 1447. 

There is an increasing demand for power in the territory 
served by licensee in Jefferson, Crook and Deschutes Coun¬ 
ties, Oregon. The licensee proposes to supply the addi¬ 
tional power to meet the increased demand in this territory 
by tying in with its interconnected primary transmission 
system by means of the proposed 69 kv transmission line. 
The licensee’s interconnected primary transmission system 
is a part of the interconnected Pacific Northwest power 
pool. 

The Commission finds: 

The proposed 69 kv transmission line, affecting public 
lands of the United States, is part of an interconnected 
primary transmission system and is not part of a proj¬ 
ect as defined in Section 3(11) of the Federal Power 
Act. 

The Commission orders: 

The aforesaid application for amendment of the license 
for Project No. 1447 to include the proposed 69 kv 
transmission line be, and it hereby is, dismissed; and 
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application should be made to the Department of the 
Interior for appropriate authority to occupy public 
lands involved. 

the Commission. 


Leon M. Fuquay, 


Secretary. 


Date of Issuance: May 27,1949 

__ 

United States of America, Federal Power Commission 

Project No. 1447-1 


In the Matter of Pacific Power & Light Company 


June 2, 194f). 

Notice of Order Dismissing Application for Amendment 

of License 

Notice is hereby given that, on May 27, 1949, the Federal 
Power Commission issued its order entered May 25, lj)49, 
dismissing application for amendment of license in [the 
above-designated matter. 

Leon M. Fuquay, 

Secretary. 

This is certified to be a true copy of the original. Leon 
M. Fuquay. 

Before the Federal Power Commission 
Washington, D. C. 

Project No. 1447-1 

In the Matter of Pacific Power & Light Company 
Petition for Rehearing 

Pacific Power & Light Company (hereinafter referred 
to as “Pacific”), licensee for Federal Power Commission 
Project No. 1447, filed on August 11,1948, an application £or 
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amendment of said license to include a proposed 69 kv 
transmission line extending between its Tygb Valley power 
plant at White River, Oregon, and said project. Pacific 
being aggrieved by the order issued by the Commission on 
May 25, 1949 in the above entitled proceedings dismissing 
such application, hereby applies, pursuant to the provisions 
of Section 313(a) of the Federal Power Act (hereinafter 
referred to as the “Act”), for a rehearing with respect 
to the matters and upon the grounds hereinafter set forth: 

1. The Commission erred in holding in said order that 
such proposed 69 kv transmission line is not part of a 
project as defined in Section 3(11) of the Act. Said holding 
or finding is arbitrary, capricious and an abuse of discretion 
and not in accordance with law because it is unsupported 
by substantial evidence. 

2. The Commission erred in dismissing the aforesaid 
application by Pacific and directing that application should 
be made to the Department of Interior for appropriate 
authority to occupy public lands involved. Such holding 
or finding is based on the antecedent error of the Commis¬ 
sion in its determination of March 7, 1941 that it is not 
authorized to issue transmission line licenses over lands 
of the United States unless such lines were “primary 
lines” as set forth in Section 3(11) of the Act. Such deter¬ 
mination of March 7, 1941 is arbitrary, capricious, without 
foundation in law and contrary to the express purpose and 
intent of the Act and the intent of Congress with respect 
thereto, providing comprehensive jurisdiction over and 
upon electric power lines located on lands of the United 
States. 

W 7 herefore, Petitioner respectfully requests that the 
Commission grant a rehearing in respect to the above en¬ 
titled proceeding; that the findings and order adopted, made 
and entered in said proceeding be abrogated; that an order 
be adopted, made and entered in said proceedings approv¬ 
ing the aforesaid application of Pacific for amendment of 
the license for Project No. 1447 to include the aforesaid pro¬ 
posed 69 kv transmission line; and that Petitioner be 






granted such other and further relief as may seem just and 
proper in the premises. 

Respectfully submitted, 

Pacific Power & Light Company, 

By (S.) Harry A. Poth, Jr., 

Counsel for Pacific Power dc 
Light Company. 

Laing Gray and Smith, 

Public Service Building, 

Portland, Oregon; 

Reid & Priest, 

Two Rector Street, 

New York 6, N. Y., 

Of Counsel for Petitioner. 

Verification 

District of Columbia, ss : 

Harry A. Poth, Jr., being first duly sworn, deposes and 
says that he is of Counsel for the Petitioner above nam^d, 
that he has read the foregoing petition and knows the con¬ 
tents thereof; and that all of the statements therein con¬ 
tained are true and correct to the best of his knowledge and 
belief. 

(S.) Harry A. Poth, Jr. 


Sworn to and subscribed before me this 24th day of June, 
1949. 


(seal.) 


(S.) Lee 


My Commission Expires November 


S. Sherline, 
Notary Public. 

14, 1953. 
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United States of America, Federal Power Commission 

Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan, Claude L. Draper and Harrington 
Wimberly. 

July 19, 1949 

Project No. 1447 

In the Matter of Pacific Power and Light Company 
Order Denying Application for Rehearing 

On June 24, 1949, Pacific Power and Light Company, 
licensee for Project No. 1447, filed application pursuant to 
Section 313(a) of the Federal Power Act for rehearing on 
the Commission’s order issued May 27, 1949, dismissing 
application for amendment of the license for major Project 
No. 1447 to include as part of the project a proposed 69 kv 
transmission line affecting public lands of the United States 
in Jefferson and Wasco Counties, Oregon. 

The line was completed in 1948 and extends licensee’s 
interconnected primary transmission system to its Cove 
plant, licensed as Proj. No. 1447, for the purpose of supply¬ 
ing additional power to meet the requirements of the terri¬ 
tory served in part by the Cove plant. Although connected 
to the Cove plant and occasionally transmitting power 
therefrom, the line is not intended to and does not actually 
serve as a primary line from that plant to a point of junc¬ 
tion with the licensee’s distribution system or with its inter¬ 
connected primary transmission system. Accordingly, we 
found that the line is part of the interconnected primary 
transmission system and that it is not part of a “project” 
as defined in Sec. 3(11) of the Act. 

The licensee does not question the correctness of our find¬ 
ings of fact, and it has not submitted or offered to submit 
any additional factual information in support of its appli¬ 
cation for amendment of the license. The licensee bases its 
application for rehearing on the sole ground that we were 
in error in concluding that this transmission line is not 
subject to licensing under the statute because it is not part 
of a “project” as defined in Section 3(11) of the Act. It is 
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correct in characterizing the order of May 27,1949, as b^ing 
in conformity with our interpretation of March 7, 1941 (18 
CFR 2.2) as to the type of transmission lines for which 
the Act authorizes the issuance of licenses. 

The Commission finds: 

The licensee, hy its application for rehearing, has pre¬ 
sented no new matters which were not considered by u 3 in 
our order dismissing the aforesaid application for amend¬ 
ment of license. 

The Commission orders: 

The application for rehearing is hereby denied. 

By the Commission. 

Leon M. Fuquay, 

Date of Issuance: July 20, 1949. 


Federal Power Commission 
Release No. 1475 

For Publication Immediate Release 

Federal Power Commission Determines that it has |no 
Licensing Authority Over Transmission Lines whi)ch 
Are not Part of a Project as Defined in Section 
of Federal Power Act. 

Washington, D. C., March 20, 1941. 

The Federal Power Commission has made a determina¬ 
tion that transmission lines which are not primary lines 
transmitting power from the power house or appurtenaht 
works of a project to the point of junction with the distri¬ 
bution system or with the interconnected primary transmis¬ 
sion system as set forth in Section 3(11) of the Federal 
Power Act are not within the licensing authority of the 
Commission and has directed that future applications filed 
with it for such licenses he referred, for appropriate actioln, 




Secretary. 
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to the department having supervision over the lands or 
waterways involved. 

The Commission’s action is embodied in a recent letter 
addressed to the Secretaries of the Interior, Agriculture and 
War and to the Administrator of the Rural Electrification 
Administration. The letter follows in full: 

Re: Transmission Line Cooperation 

For some time the Commission has been considering 
the question of its authority to issue licenses for trans¬ 
mission and distribution lines with a view to securing 
a fulfillment of the purposes apparently intended by 
Congress in the enactment of the Federal Power Act 
and other statutes permitting the use of lands of the 
United States and navigable waters under the juris¬ 
diction of Congress. 

It is the Commission’s opinion that it is authorized 
to issue licenses “for the purpose of constructing, 
operating, and maintaining dams, water conduits, res¬ 
ervoirs, power houses, transmission lines, or other 
project works necessary or convenient for the develop¬ 
ment and improvement of navigation and for the de¬ 
velopment, transmission, and utilization of power 
across, along, from or in any of the streams or other 
bodies of water over which Congress has jurisdiction 
under its authority to regulate commerce with foreign 
nations and among the several states, or upon any part 
of the public lands and reservations of the United 
States (including the territories), or for the purpose 
of utilizing the surplus water or water power from any 
Government dam,” except as otherwise provided in the 
Act. Any transmission line, therefore, which is not a 
primary line transmitting power from the power house 
or appurtenant works of a project to the point of junc¬ 
tion with the distribution system or with the inter¬ 
connected primary transmission system as set forth in 
Section 3(11) of the Federal Power Act is not within 
the licensing authority of the Commission. 

If at any time in the future an application for license 
should be filed with the Commission covering a line not 
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within the definition of project in Section 3(11) of tjhe 
Act, such application will be referred to the Depart¬ 
ment having supervision over the lands or waterways 
involved. A number of such applications have been 
filed with the Commission and as rapidly as they m^iy 
be disposed of they will be referred to the Departments 
for appropriate action. 

IN THE UNITED STATES COURT OF APPEALS F(J)R 
THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,432 

Pacific Power & Light Company, Petitioner, 

V. 

Federal Power Commission, Respondent 

petition for review of an order of the federal power 

commission 

To the Honorable the United States Court of Appeals for 
the District of Columbia Circuit, and to the Judges 
thereof: 

Pacific Power & Light Company (hereinafter sometimes 
called the “Company”) being aggrieved by the Order of 
the Federal Power Commission (hereinafter sometimes 
called the “Commission”) issued by said Commission ^n 
May 27, 1949, in the proceeding bearing said Commission’s 
Project No. 1447, copy of which is filed herewith as Exhibit 
A, and in denying petitioner’s application for rehearing of 
said matter, hereby petitions this Court for review of s^d 
Order of the Commission and respectfully shows: 

I 

This petition for review is filed under and pursuant to 
the provisions of Section 313(b) of the Federal Power Act, 
U. S. C., Title 16, § 825 1; and is also filed under and pur¬ 
suant to the provisions of Section 10 of the Administrative 
Procedure Act, U. S. C., Title 5, § 1009. 
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II 

Petitioner seeks to have set aside the aforesaid Order of 
May 27, 1949, denying Petitioner’s application to amend 
its license for the power project, designated as “ Project 
No. 1447—Oregon” in the records of said Commission, so 
as to include in said Project the construction, operation, 
and maintenance of a transmission line from the Petition¬ 
er’s so-called Cove Power Plant (Project No. 1447) on the 
Crooked River in Jefferson County, Oregon, to Petitioner’s 
so-called Tygh Valley Power Plant located on the White 
River, Wasco County, Oregon, and to authorize the con¬ 
struction, operation, and maintenance of a part of said 
transmission line over certain public lands of the United 
States for a total distance of 9.8 miles. 

III 

1. Pacific Power & Light Company is a corporation duly 
organized and existing under the laws of the State of 
Maine, and operating as a public utility in the State of 
Oregon. The Company is also an electric public utility 
and a licensee, as those terms are defined in the Federal 
Power Act. 

2. The Federal Power Commission is the administra¬ 
tive body entrusted with the administration of the Federal 
Power Act, U. S. C., Title 16, Section 791 et seq. (herein¬ 
after sometimes referred to as the “Act”). 

IV 

1. The license for the Cove Power Plant (Project No. 
1447) was originally issued by the Commission on Octo¬ 
ber 4, 1938. The Company acquired such license, together 
with all rights thereunder and all rights in and to the prop¬ 
erty covered by the Project, by transfer, approved by the 
Commission on November 23, 1942, from its then wholly 
owned subsidiary, Inland Power & Light Company. Peti¬ 
tioner is now, and ever since the aforesaid transfer has 
been, the owner and holder of such license and the owner 
of such Project. 



15 


2. Thereafter the Petitioner, as stated above, filed appli¬ 
cation with the Commission on August 11, 1948, to have 
said license amended to include authorization for the con¬ 
struction, operation, and maintenance of a transmission 
line between the Cove Power Plant and Petitioner’s Ty^h 
Valley Power Plant, both in the State of Oregon. Said 
application was filed pursuant to the provisions of the Abt, 
and particularly Section 4(e) thereof, and petitioner having 
fully complied with the applicable provisions of the Act 
became, and is entitled, to the granting of said application. 

3. The licensing of this line as a separate project or ^s 
an amendment to an already effective license, either of 
which the Commission has authority to do at its option, is 
necessary and desirable for the following reasons: tie 
growth of general business in the territory served by tJjbie 
petitioner in Jefferson, Crook and Deschutes counties, Ore¬ 
gon, and the increasing demands for power to serve tne 
public in such territory required Petitioner immediatejly 
to obtain and make available an additional supply of power 
to meet those demands. Construction of said transmission 
line, by tying in Petitioner’s Deschutes power system wiih 
its main power system, which is a part of the interconnected 
Pacific northwest power pool puts Petitioner in a position 
to make such required additional supply of power avail¬ 
able more effectively than would be possible by any oth^r 
means. 

V 

1. On May 27, 1949 the Commission entered its aforesaid 
Order dismissing said application, on the ground that sucji 
line is part of an interconnected primary transmission sys¬ 
tem and is not part of a “Project” as defined in Section 3 
(11) of the Act, and directing that application should be 
made to the Department of the Interior for appropriate 
authority to occupy the public lands involved. 

2. Within the time provided by statute and on June 24, 
1949, petitioner, being aggrieved by the aforesaid Order, 
filed an application for rehearing with respect to the mat¬ 
ters to which review is now sought. A copy of said appliea ■ 
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tion for rehearing is attached hereto as Exhibit B and made 
a part hereof. On July 19, 1949 the Commission issued its 
Order denying said application for rehearing. A copy of 
said Order denying such application for rehearing is 
attached hereto as Exhibit C and made a part hereof. 

VI 

The points on which petitioner intends to rely are: 

(1) The Commission erred in finding in said Order of 
May 27, 1949, that the aforesaid line is not a project, or 
a part of a project as defined in Section 3(11) of the Act. 
Said finding is arbitrary, capricious, an abuse of discretion 
and not in accordance with law because it is unsupported 
by substantial evidence. 

(2) The Commission erred in dismissing the aforesaid 
application of petitioner and directing that application 
should be made to the Department of the Interior for 
appropriate authority to occupy the public lands involved. 
Such action, as indicated in the Commission’s Order of 
July 19, 1949, denying the application for rehearing is 
based upon the antecedent error of the Commission in its 
determination of March 7, 1941 (18 CFR 2.2), that it is 
not authorized to issue transmission line licenses over 
lands of the United States unless such lines were “primary 
lines” as defined in Section 3(11) of the Act. Such deter¬ 
mination of March 7,1941, and the aforesaid Order of May 
27, 1949, made in conformity therewith, are arbitrary, 
capricious, without foundation of law and contrary to the 
express purpose and intent of the Act and the intent of 
Congress -with respect thereto, providing comprehensive 
jurisdiction over and upon electric power lines located on 
lands of the United States. 

(3) The Commission erred in finding that the line is 
not subject to licensing under the Act, as said finding does 
violence to uniform administrative precedents established 
by the Commission during the period from its creation to 
March 7, 1941, and by other departments and branches of 
the Government during the same period. 
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(4) Said Order of the Commission of May 27,1949, oper¬ 
ates to deprive petitioner of its property and rights without 
due process of law in contravention of the Fifth Amend¬ 
ment to the Constitution of the United States. 

Wherefore, petitioner prays that said Order of the cj>m- 
mission of May 27, 1949, he reviewed by this Honorable 
Court, and that this Court enter its judgment and dedree 
wholly setting aside and annulling said Order of the Com¬ 
mission and remanding the cause to the Commission for 
further proceedings consistent with the determinations of 
this Court and that such other and further proceedings nhay 
be had as may be proper in the premises. 

Respectfully submitted, 


John A. Laing, 

Laing, Gray & Smith, 

Public Service Building, 

Portland, Oregon; 

Harry A. Poth, Jr., 

Reid & Priest, 

1518 K Street, N. TV., 

Washington 5, D. C., 
Counsel for Petitionet. 

Dated: September 15, 1949, Washington, D. C. 

Service of the foregoing Petition for Review of an Or^ier 
of the Federal Power Commission upon the Federal 
Power Commission, Respondent, this 15th day of Sep¬ 
tember, 1949 is hereby acknowledged. 

Leon M. Fuquay, 

Secretary, 

Federal Power Commission, 

Washington 25, D. d. 


(Exhibits A, B and C to the Petition for Review hre 
printed separately above.) 



18 


IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


October Term, 1949 


No. 10,432 


Pacific Power & Light Company, Petitioner, 


v. 

Federal Power Commission, Respondent 


MOTION TO HAVE CASE HEARD ON ATTACHED AGREED STATEMENT 
OF FACTS AND STIPULATED QUESTION PRESENTED 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

Comes now Pacific Power & Light Company, petitioner, 
in the above-entitled cause and respectfully shows to the 
Court: 

1. Since the filing of the Petition for Review herein, 
discussion has been had between counsel for the petitioner 
and counsel for the respondent for the purpose of reduc¬ 
ing and simplifying the issues herein in the interests of 
saving the time of the Court and of the parties hereto, and 
of reducing the costs of printing. 
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2. As a result of such discussions, the parties have Ibeen 
able to arrive at an Agreed Statement of Facts and Stipu¬ 
lated Question Presented, which are attached hereto and 
made a part hereof, and which will be printed as part of 
the Joint Appendix herein. 

Wherefore, the petitioner prays that an order be entered 
in the above-entitled proceedings that this case maV be 
heard on the attached Agreed Statement of Facts and Stipu¬ 
lated Question Presented. 

Respectfully submitted, 


(S.) John A. Laing, 

Laing, Gray <& Smith, 
Public Service Building, 

Portland, Oregon. 
(S.) Harry A. Poth, Jr., 

1518 K Street, N. W., 
Washington 5, D. C., 
Counsel for Petitioner. 


Service of the foregoing “Motion to have Case Hjeard 
on Attached Agreed Statement of Facts and Stipulated 
Question Presented”, upon the Federal Power Commission, 
Respondent, this 4th day of November, 1949, is hereby 
acknowledged, and it is hereby stipulated that this case 
may be heard on the attached Agreed Statement of Facts 
and Stipulated Question Presented, to which the said Re¬ 
spondent hereby subscribed and agrees. 


(S.) Bradford Ross, 

Federal Power Commission, 
Washington 25, D. C.\ 
Counsel for Respondent. 
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Agreed Statement of Facts 

This proceeding is a Petition for Review of an order of 
the Federal Power Commission (hereinafter called the 
“Commission”), denying the application (Jt. App. p. 1) of 
the Petitioner, Pacific Power & Light Company (herein¬ 
after sometimes called the “Company”). Such application 
sought to amend Petitioner’s license for the power project, 
designated as “Project No. 1447—Oregon” in the records 
of said Commission, so as to include in such Project the 
construction, operation, and maintenance of a transmission 
line from the Petitioner’s so-called Cove Power Plant 
(Project No. 1447), on the Crooked River in Jefferson 
County, Oregon, to Petitioner’s so-called Tygh Valley 
Power Plant, located on the White River, Wasco County, 
Oregon, and to authorize the construction, operation, and 
maintenance of a part of said transmission line over 
certain lands of the United States for a total distance of 
9.8 miles. 

Pacific Power & Light Company is a corporation duly 
organized and existing under the laws of the State of 
Maine, and operating as a public utility in the State of 
Oregon. The Company is also an electric public utility 
and a licensee as those terms are defined in the Act. 

The license for the Cove Power Plant (Project No. 1447) 
was originally issued by the Commission on October 4,1938. 
The Company acquired such license, together with all rights 
thereunder and all rights in and to the property covered 
by the Project, by transfer, approved by the Commission 
on November 23, 1942, from its then wholly owned sub¬ 
sidiary, Inland Power & Light Company. Petitioner is now, 
and ever since such transfer has been, the owner and holder 
of such license and the owner of such project. 

On April 19, 1948, the Company made application to the 
Commission for a prelicense permit to construct the trans¬ 
mission line above referred to from the Petitioner’s Cove 
Power Plant (Project No. 1447), on the Crooked River in 
Jefferson County, Oregon, to its Tygh Valley Power Plant, 
on the White River in Wasco County, Oregon, crossing 
lands of the United States for a total distance of 9.8 miles. 
Such lands of the United States, none of which are located on 
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allotted Indian lands, national monuments or national 
parks, are described as follows: 

In Jefferson County, Oregon: 

Township 10, South, Range 14 East of Willamette 
Meridian 

Southwest quarter, and south half of northwest 
quarter, of Section 2 

West half of northwest quarter of Section 11 
East half of Section 10 

North half of northeast quarter, west half of south¬ 
east quarter, and east half of southwest quarter of 
Section 15 

East half of northwest quarter, and north half of 
southwest quarter, of Section 22 
North half of northwest quarter of Section 27 
Township 11 South, Range 12 East of Willamette 
Meridian 

Southwest quarter of northeast quarter, west half of 
southeast quarter, and east half of southwest quarter, 
of Section 25 

Township 11 South, Range 13 East of Willametlte 
Meridian 

Southwest quarter, and northwest quarter of south¬ 
east quarter, of Section 17 
South half of southeast quarter of Section 18 
Northwest quarter of northeast quarter, and east 
half of northwest quarter, of Section 19 
Township 11 South, Range 14 East of Willamette 
Meridian 

Southeast quarter of northwest quarter, and south¬ 
west quarter, of Section 5 

East half of northeast quarter, northeast quarter of 
southeast quarter, east half of northwest quarter of 
southeast quarter, and northeast quarter of southwest 
quarter of southeast quarter, of Section 7 
Northeast quarter of northwest quarter, and north¬ 
west quarter of northeast quarter, of Section 18 

Township 12 South, Range 12 East of Willamette 
Meridian 
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East half of southwest quarter of Section 2 
In Wasco County, Oregon: 

Township 4 South, Range 14 East of Willamette 
Meridian 

Northwest quarter of southwest quarter of Section 8 
Southeast quarter of northeast quarter of Section 20 
Township 5 South, Range 14 East of Willamette 
Meridian 

Northeast quarter of southeast quarter of Section 14 
Township 8 South, Range 15 East of Willamette 
Meridian 

Southwest quarter, and south half of northwest quar¬ 
ter, of Section 31 

The location of such lines and the lands of the United 
States as described above are shown on Exhibit A hereto. 
The section of line shown on Exhibit A between points A 
and B is constructed for 69 kv. service; the section between 
points B and C is framed for 230 kv. service, but is insulated 
and is being operated presently at 69 kv.; and the section 
between points C and E is constructed for 69 kv. service. 
The transmission line is constructed of butt treated 
cedar poles and full-length treated fir poles using H type 
framing. The normal span length for the line is 550 
feet, except the 230 kv. section between points B and C 
for which the normal span length is 650 feet. The con¬ 
ductors are of No. 2/0 copperweld copper attached to cross 
arms by means of four 10-inch disc suspension insulators, 
ball and socket type, with a mechanical strength of 15,000 
pounds. All energy transmitted over such line is from 
hydro-electric sources. 

The Commission, on May 14,1948, acquiesced in prelicense 
construction of such line at the Company’s own risk, with¬ 
out prejudice to consideration by the Commission of a sub¬ 
sequent application for amendment of license for Project 
No. 1447 to include the line in such project. 

On August 11, 1948, application (Jt. App. p. 1) was filed 
by the Company with the Commission to have such license 
amended to include authorization for the construction, 
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operation, and maintenance of the aforesaid transmission 
line. Construction of such line was completed and the line 
placed in operation on October 20,1948. 

Thereafter on May 27, 1949, the Commission entered its 
order (Jt. App. p. 6) dismissing such application to am^nd 
the license for Project No. 1447, on the ground that such 
transmission line is part of an interconnected primary 
transmission system and is not part of a “project” as 
defined in Section 3(11) of the Act, and directing that 
application should be made to the Department of Interior 
for appropriate authority to occupy the lands of the United 
States involved. On June 24, 1949, the Company filed 
Application for Rehearing (Jt. App. p. 7) with the Com¬ 
mission in respect to the matters as to which review is n^>w 
sought. The Commission issued its order on July 20, 1949 
denying such Application for Rehearing (Jt. App. p. 10) 
and the Company on September 15, 1949 filed in this Court 
its Petition for Review (Jt. App. p. 13) of such orders of 
the Commission. 

Stipulated Question Presented 

By virtue of the Federal Power Act, does the Federal 
Power Commission have exclusive jurisdiction to author¬ 
ize construction, maintenance, and operation of an electric 
transmission line, conveying energy from hydroelectric 
sources, which crosses lands of the United States (wh^ch 
are not allotted Indian lands or lands in national monu¬ 
ments and national parks), regardless of the basic nature, 
purpose and function to be served by such line? 

Such delimitation of the issues renders it unnecessary 
for this Court to decide any question raised by the pleadings 
herein as to whether the aforesaid transmission line is a 
project, or a part of a project, as defined in Section 3(11) 
of the Act, or as to whether such line is or is not a “pri¬ 
mary line” within the meaning of the Act. The Company 
therefore for the purposes of this Petition for Review does 
not contest the aforesaid finding of the Commission of May 
27, 1949 that such transmission line is not part of a 
project as defined in Section 3(11), and the parties hereto 
have agreed that the question above set forth is the sole issue 
to be decided here. 


(Here follows Exhibit A) 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


October Term, 1949 


No. 10,432 

Pacific Power & Light Company, Petitioner , 

v. 

Federal Power Commission, Respondent 

i I 

SUPPLEMENTAL 

MOTION TO HAVE CASE HEARD ON ATTACHED AGREED STATEMENT 
OF FACTS AND STIPULATED QUESTION PRESENTED 


To the Honorable, the Judges of the United States Cdart 
of Appeals for the District of Columbia Circuit: 


Comes now Pacific Power & Light Company, petitioner, 
in the above-entitled cause and respectfully shows to the 
Court: 

1. On November 7, 1949 a Motion was filed in this Cojirt, 
on behalf of the aforesaid petitioner, to have the abtve 
cause heard on an Attached Agreed Statement of Facts 
and Stipulated Question Presented. Such Agreed State- 
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ment of Facts and Stipulated Question Presented were 
formally annexed to said Motion and filed with the Court. 

2. The petitioner proposes to print such Agreed State¬ 
ment of Facts and Stipulated Question Presented as part 
of the Joint Appendix herein and, in addition thereto, 
proposes to print as part of the Joint Appendix the follow¬ 
ing documents: 

Application by Petitioner to the Federal Power 
Commission for Amendment of License, filed August 
11, 1948, and Exhibit M-l thereto. 

Order of the Federal Power Commission, entered 
May 25, 1949, dismissing Application for Amendment 
of License. 

Notice, dated June 2, 1949, of Federal Power Com¬ 
mission Order, last above. 

Petition by Pacific Power & Light Company to Fed¬ 
eral Power Commission for Rehearing, filed June 24, 
1949. 

Order of Federal Power Commission denying Appli¬ 
cation for Rehearing, entered July 19,1949. 

Public Statement of Interpretation by Federal 
Power Commission of March 7, 1941, re transmission 
line status determination and cooperative procedure 
referred to in last above. (Press Release No. 1475) 

Motion to Have Case Heard on Attached Agreed 
Statement of Facts and Stipulated Question Presented 
and Stipulation by Federal Power Commission sub¬ 
scribing to contents of said Agreed Statement of Facts 
and Stipulated Question Presented, filed November 
7, 1949. 

Order of this Court disposing of Motion last above. 

3. Petitioner also proposes to submit as part of the 
Joint Appendix, Exhibit A to the aforesaid Agreed State¬ 
ment of Facts, consisting of a photostatic copy of a 
map showing the location of the transmission line and 
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public lands herein involved. Photostatic copy of Such 

map, Exhibit A, is annexed hereto and made a part hereof. 

I 

Wherefore, the petitioner prays that the matters recited 
herein be considered by the Court in connection with the 
aforesaid Motion to Have Case Heard on Attached Agreed 
Statement of Facts and Stipulated Question Presented, 
filed November 7,1949, and that an order be entered herein 
that this case may be heard on said Agreed Statement of 
Facts and Stipulated Question Presented. 

Respectfully submitted, 

(S.) Harry A. Poth, Jr., 

1518 K Street, N. W., 
Washington 5, D. C., 
Counsel for Petitioner. 

Service of the foregoing “Supplemental Motion to lijave 
Case Heard on Attached Agreed Statement of Facts and 
Stipulated Question Presented” this 18th day of November 
1949, is hereby acknowledged, and it is hereby stipulated 
that the Joint Appendix herein shall consist solely of the 
Pleadings, Notices, Orders, Motions, Statement of Inter¬ 
pretation, Agreed Statement of Facts and Stipulated Ques¬ 
tion Presented, and Map, Exhibit A, all as listed in 
Supplemental Motion, and that the matters set forth in 
Supplemental Motion may be considered by the CourlJ in 
entering its order with respect to the “Motion to Hjave 
Case Heard on Attached Agreed Statement of Facts hnd 
Stipulated Question Presented”, filed herein on November 
7, 1949. 

(S.) Willard W. Gatchell, 

Federal Power Commission, 

Washington 25, D. C., 
Counsel for Respondent^. 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,432 


January Term, 1950. 

Pacific Power & Light Company, Petitioner, 


v. 

Federal Power Commission, Respondent 


Before: Wilbur K. Miller, Prettyman and Bazelon, Cir¬ 
cuit Judges. 


ORDER 


Upon consideration of petitioner’s motion to have the 
above-entitled case beard on an agreed statement of facts 
and stipulated question presented, and on the matter speci¬ 
fied in the supplement thereto, and it appearing that re¬ 
spondent consents thereto, It is 

Ordered by the Court that the motion be, and it is hereby, 
granted. 

Per Curiam. 

Dated January 18, 1950. 

United States Court of Appeals for the District of Co¬ 
lumbia Circuit. Filed Jan. 18, 1950. 

(Sgd.) Joseph W. Stewart, 

Clerk. 


(4924) 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 10432 


PACIFIC POWER & LIGHT COMPANY, 

Petitioner, 

vs. 

FEDERAL POWER COMMISSION, 

Respondent. 


BRIEF FOR PETITIONER 


Jurisdictional Statement 

i 

This Petition for Review is made by the Petitioner, 
Pacific Power & Light Company (hereinafter sometimes 
called the “Company”), pursuant to Section 313(b) of the 
Federal Power Act (hereinafter called the “Act”), 16 
USC § 825 1, and pursuant to Section 10 of the Administra¬ 
tive Procedure Act, 5 USC § 1009, for the purpose of review¬ 
ing an order of the Federal Power Commission (hereinafter 
called the “Commission”). 

The findings and order under review were issued on 
May 27, 1949 (Jt. Ap. 6). On June 24, 1949, within the 
thirty days prescribed by statute, the Petitioner filed an 
application for rehearing with the Commission (Jt. Ap. 7). 
Such application was denied on July 20, 1949 (Jt. Ap. 10). 
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Within sixty days thereafter, on September 15, 1949, the 
Petition for Review was filed in this Court (Jt. Ap. 13). 

Statement of the Case 

On January 18, 1950, this Court entered its order (Jt. 
Ap. 28) granting the Petitioner’s motions (Jt. Ap. 18 and 
25) to have the case heard on an attached agreed statement 
of facts and stipulated question presented. The Agreed 
Statement of Facts and Stipulated Question Presented, 
which are acquiesced in and subscribed to by the Respond¬ 
ent (Jt. Ap. 19), are set forth at pages 20 to 23 of the Joint 
Appendix. Such Agreed Statement of Facts may be sum¬ 
marized as follows. 

The Company is a Maine corporation, operating as a 
public utility in the State of Oregon, and is an electric pub¬ 
lic utility and a licensee as those terms are defined in the 
Act. The Company is the owner and licensee of the Cove 
Power Plant (licensed under the Act as “Project No. 1447— 
Oregon”) on the Crooked River in Jefferson County, 
Oregon, and the owner of the Tygh Valley Power Plant 
(which is not licensed), on the White River in Wasco 
County, Oregon. 

On April 19, 1948 it made application to the Com¬ 
mission pursuant to the Act for a prelicense permit to 
construct the transmission line here in question between 
such power plants. On May 14, 1948, the Commis¬ 
sion acquiesced in such prelicense construction without 
prejudice to its consideration of a subsequent application 
for amendment of license for the Cove Power Plant (Project 
No. 1447) to include the line in such project. On August 11, 
1948, application (Jt. Ap. 1) was filed pursuant to the Act, 
and the line was completed and placed in operation on Octo¬ 
ber 20, 1948. 

As constructed the line crosses lands of the United 
States for a distance of 9.8 miles. None of such lands 
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are alloted Indian lands or located in national monu¬ 
ments or national parks, and all energy transmitted over j 
such line is from hydro-electric sources. The location of 
such line and such lands of the United States are shown on 
Exhibit A to the Agreed Statement of Facts (Jt. Ap. 24). 

Thereafter on May 27, 1949, the Commission entered its 
order (Jt. Ap. 6) dismissing such application to amend the 
license for Project No. 1447, on the ground that such trans¬ 
mission line is part of an interconnected primary trans¬ 
mission system and is not part of a “project”, or a “pri¬ 
mary” line, as defined in Section 3(11) of the Act, and 
directing that application should be made to the Department 
of Interior for authority to occupy the lands involved. 

Petitioner contended in its petition for rehearing, which 
points were carried forward in the petition for review 
herein, that (a) the Commission erred in finding that such 
line is not part of a project as defined in Section 3(11) of the 
Act, and that (b) the Commission’s finding that it is not au¬ 
thorized to license wow-primary lines, which—as indicated in 
the Commission’s order denying rehearing (Jt. Ap. 11)—is 
based on the Commission’s antecedent error in its Deter¬ 
mination of March 7, 1941 (Jt. Ap. 11), is without founda¬ 
tion in law and contrary to the express purpose and intent 
of the Act and the intent of Congress with respect thereto. 

Subsequent to the filing of the petition for review, discus¬ 
sion between counsel for the parties produced agreement 
that if the Commission is authorized, as a matter of law, 
to license wow-primary transmission lines, the first assign¬ 
ment of error as to the Commission’s findings—that the 
Cove-Tygh Valley line is not a primary line—becomes moot. 

As a result, counsel have been able to reach agreement in 
the preparation of the aforesaid Agreed Statement of Facts 
and to stipulate the question presented. 
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Stipulated Question Presented 

By virtue of the Federal Power Act, does the 
Federal Power Commission have exclusive jurisdic¬ 
tion to authorize construction, maintenance, and 
operation of an electric transmission line, conveying 
energy from hydro-electric sources, which crosses 
lands of the United States (which are not allotted 
Indian lands or lands in national monuments and 
national parks), regardless of the basic nature, 
purpose and function to be served by such line? 

Such delimitation of the issues renders it unnecessary 
for this Court to decide any question raised by the plead¬ 
ings herein as to whether the aforesaid transmission line 
is a project, or a part of a project, as defined in Section 
3(11) of the Act, or as to whether such line is or is not a 
“primary line” within the meaning of the Act. The Com¬ 
pany therefore for the purposes of this Petition for Review 
does not contest the aforesaid finding of the Commission 
of May 27,1949 that such transmission line is not part of a 
project as defined in Section 3(11), and the parties hereto 
have agreed that the question above set forth is the sole 
issue to be decided here. 


Inasmuch as the stipulation of the question presented has 
reduced the statement of points to be relied on, cited in the 
petition for rehearing and in the petition for review, to a 
single issue, no Statement of Points as prescribed by the 
rules of this Court has been supplied. 
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Summary of Argument 

Section 4(e) of the Federal Power Act authorizes the 
Commission to issue licenses for the construction, opera- \ 
tion and maintenance of lines for the transmission of hydro¬ 
electric power across the lands of the United States of the ! 
type here involved. The only essential point of disagree- | 
ment between the parties is that the Commission, since 
March 7, 1941, has improperly construed this section by 
reading into it the language of definition subsection 3(11) 
of the Act—that such lines must be primary lines trans- j 
mitting power from a licensed project “to the point of junc¬ 
tion with the distribution system or with the inter-connected 
primary transmission system.” Such interpretation is 
based upon the Commission’s Determination of March 7, 
1941 which reversed more than twenty years of consistent 
administrative interpretation to the contrary. This con¬ 
struction does complete violence to all principles of statutory | 
interpretation, as this definition section can in no way en¬ 
large, or reduce, the scope of the Commission’s authority to 
issue licenses. 

The following appropriate aids to statutory construction 
clearlv establish the error of the Commission’s action. 

I 

(a) The history of federal water power legislation 
from 1890 to the passage of the Federal Water Power 
Act in 1920 shows eonclusivelv that Congress intended! 
to vest in the Federal Power Commission exclusive 
licensing authority over all aspects of hydro-electric 
power development. A review of the piecemeal leg¬ 
islative enactments in this period reveals how each 
in its turn failed of the basic legislative purpose of pro¬ 
viding a comprehensive water power statute and in fact 
materially hampered the growth of the hydro-electric 
power industry in this country. The history of the 
bills which finally resulted in the Federal Water Power 
Act clearly establishes a Congressional intent to repeal 
all earlier laws, in so far as they relate to water power 
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development, and substitute a single, integrated, statute 
vesting exclusive licensing authority in the Commission 
over water power development, including won-primary 
transmission lines which form the backbone of the 
hydro-electric system of the west. 

(b) From the date of the first authorization of 
licenses by the Commission in 1921 to March 7, 1941, it 
has consistently licensed wow-primary transmission 
lines without question, and in so doing issued a total of 
386 now-primary line licenses, of which approximately 
270 are still in existence. Such lines represent some 
5,600 miles of line and the investment of millions of 
dollars in reliance on the worth of the licenses so 
acquired. 

Such abrupt and unprecedented reversal of position in 
1941 was made without a scintilla of authoritv. No action 
was taken by the Congress, the Executive or the courts 
which could in any way provide a justification for the 
Commission’s overturning of twenty years of precedent. 
On the contrary, Congress in 1935 reenacted the licensing 
provisions of the Federal Water Power Act, without change 
in the particulars here involved, as Section 4(e) of the Fed¬ 
eral Power Act. 

This reenactment by Congress of the licensing provisions 
of the Water Power Act requires, as a matter of law, that 
the consistent interpretation of those provisions by the 
Commission from 1921 to 1935 be read into Section 4(e) of 
the Act. Or, as we believe a proper construction of the 
statute requires, the Commission may not now, on any 
theory, lift the word “primary” from a definition subsection 
and read it into the provision granting its licensing au¬ 
thority. 

The counterpart renunciation of jurisdiction by the De¬ 
partments of Interior and Agriculture during the period 
from the passage of the Federal Water Power Act to 1942 
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establishes that the authority theretofore exercised by such 
Departments under the Acts of 1901 and 1911 was taken 
away from them by the Federal Water Power Act, which, asj 
stated in their own regulations, repealed such statutes ex-j 
cept in so far as they relate to lines crossing alloted Indian 
lands and lines transmitting energy from other than hydro¬ 
electric sources. This as well affirms the primacy of thej 
Commission’s jurisdiction in such matters and raises a most 
serious question as to whether the Department of Interior 
could lawfully issue a permit or grant for the line in 
question. 

By directing the Petitioner to make application to the 
Department of Interior, the Commission not only attempts 
to enforce the acceptance of a right-of-way of doubtful valid¬ 
ity, at best, but as well places in jeopardy other licenses for 
non-primary lines issued to the Petitioner, and to hundreds 
of other licensees, under the Federal Power Act prior to 1941. 
If the Commission had no authority to issue non-primaryj 
licenses after March 7, 1941, it follows that it had no au-j 
thority to issue 386 such licenses prior to that date. And 
the 270 remaining stand open to attack as having no war-! 
rant for their existence. 

Doubt raised as to the validity of any such grants or li-j 
censes, either prospectively or as to those already in exis-j 
tence, clearly impairs the value of Petitioner’s property and 
operates to deprive Petitioner of its property and property] 
rights in contravention of the Fifth Amendment to the Con-i 
stitution of the United States. 
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ARGUMENT 

I 

A reading of the Federal Power Act clearly shows that 
the Commission has exclusive licensing jurisdiction over all 
transmission lines, regardless of their basic nature, purpose 
or function, which transmit energy from hydro-electric 
sources across lands of the United States, other than al¬ 
lotted Indian lands, or lands in national monuments and 
national parks. 

The Federal Power Act, as it exists today, was enacted 
as Title II of the Public Utility Act of 1935 (Act of August 
26, 1935, 49 Stat. S38, 16 USC §791a et seq.). That part of 
the statute, however, which concerns us here, and constitutes 
Part I of the Federal Power Act, is a reenactment, with 
minor changes, of the Federal Water Power Act of June 10, 
1920 (41 Stat. 1063, 16 USC §791 et seq.), as amended by 
the Acts of March 3,1921 (41 Stat. 1353), and June 23,1930 
(46 Stat. 797). Further, the specific provisions of Section 
4(e) of the Act in question here are identical with the origi¬ 
nal language of Section 4(d) of the Federal Water Power 
Act. Section 4(e) of the Act authorizes and empowers the 
Commission to: 

“issue licenses * * * to any corporation organized 
under the laws of the United States or any State thereof, 
or to any State or municipality for the purpose of con¬ 
structing, operating, and maintaining dams, water con¬ 
duits, reservoirs, power houses, transmission lines, or 
other project works necessary or convenient * • • 

for the development, transmission, and utilization of 
power across, * * * or upon any part of the public 
lands and reservations of the United States”. 

A plain reading of the Section indicates that the Com¬ 
mission is authorized to license “transmission lines # * 
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j necessary or convenient # • for the # * transmis¬ 
sion, * • of power across * * or upon any part of 

: the public lands and reservations of the United States”. 
By the Act of March 3, 1921, supra, Congress with¬ 
drew from the Federal Power Commission, and reserved 
to itself, jurisdiction to authorize water power development 
of lands located in national monuments and national parks 
(see infra, p. 11). The Commission has never exercised 
licensing authority over such allotted Indian lands as may 
still exist. 1 Lands in all of the foregoing categories have 
therefore been excepted in all statements relating to the 
Commission’s jurisdiction throughout this brief. Simi¬ 
larly the Commission, considering that the Act relates only 
to water power, has never claimed authority to license 
steam plants 2 and hence the discussion herein relates only 
to the Commission’s jurisdiction over lines transmitting 
energy from hydro-electric sources. The language of Sec¬ 
tion 4(e), by its terms, of course excludes transmission lines 
or other power developments owned by agencies of the 
United States. 

As is stated in the Agreed Statement of Facts, the trans¬ 
mission line in question crosses public lands of the United 
States for a distance of 9.8 miles. None of such lands are in 
the above mentioned excluded categories (Jt. Ap. 21) and 
all energy transmitted over such line is from hydro-electric 
sources (Jt. Ap. 22). No issue has been raised as to the 
Petitioner’s allegation in its Application for Amendment 
of License that the line is “necessary” to meet the increas¬ 
ing demands for power in certain parts of the territory it 
serves (Jt. Ap. 3), and the Commission so stated in its 
Order dismissing the Application (Jt. Ap. 6). 

1 1st Annual Report of FPC (1921) p. 52, and see U. S. v. Rickert, 
188 U. S. 432, 436 (1903). 

- 1st Annual Report of FPC (1921) p. 51, and see W. W. Gatchell, 
Jurisdictional Problems Under the Federal Water Power Act of 1920, 
14 Geo. Wash. L. Rev. 42, 44 (1945). 
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There remains then only one point of disagreement 
between the parties, and it goes solely to the construction 
of Section 4(e). The Commission in construing this Sec¬ 
tion, in effect, inserts the word “primary” before the words 
“transmission lines” in the above text. The manner in 
which this is accomplished appears from the Commission’s 
Determination of March 7, 1941 (Jt. Ap. 11-13), on which, 
in the Order denying the Application for Rehearing (Jt., 
App. 11), it specifically based the denial of Petitioner’s 
original Application for Amendment of License. 

Such Determination of 1941, reversing more than 20 years! 
of consistent interpretation to the contrary, as will bei 
developed in detail below, erroneously reads into this Sec¬ 
tion the definition of the term “project”, found in Section 
3(11) of the Act. This definition sub-section includes as 
part of a project only “the primary line or lines transmit-, 
ting power therefrom to the point of junction with the dis¬ 
tribution system or with the interconnected primary trans¬ 
mission system”, and also is identical with the original 
language of the tenth paragraph of Section 3 of the Fed¬ 
eral Water Power Act. 

Such a construction does complete violence to all prin¬ 
ciples of statutory construction. There is no basis for 
assuming that Congress intended to confine the authority to 
license transmission lines solely to “primary lines” trans¬ 
mitting power from the “complete unit of improvement or 
development”. Section 3(11) is merely a definition sec¬ 
tion interpreting the xvorcl “project” and not the term 
“transmission lines” which is standard engineering nomen¬ 
clature and clear and unambiguous. It, therefore, can in no 
way enlarge, or by like token reduce, the ambit of the Com¬ 
mission’s authority to issue licenses, for which we must 
look to Section 4(e). The sole authority granted there 
is to license the facilities enumerated, disjunctively , in that 
section, “dams, water conduits, reservoirs, power houses, 
transmission lines or other project works”. 
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As a practical matter, in the majority of cases watejr 
conduits, reservoirs, dams, transmission lines, etc. ai^e 
constructed, concurrently, in “direct”, physical connection 
with a “complete unit”, and therefore the whole, including 
the component parts, is licensed as one major “project”. 
However, under Section 4(e) the Commission may license a 
dam separately from an adjoining, or a remote, licensed 
power house. It may license water conduits separately 
from the power house to which they lead. 3 It may license a 
transmission line separately from all else, which is exactly 
what it has done in the cases of hundreds of non-primary 
lines during the period 1920-1941 (see pp. 22 to 26, infra). 

Also of fundamental significance, in showing that it wajs 
not the intent of Congress to use the words in Section 4(e}, 
“or other project works”, as words of art and thus neces¬ 
sarily embracing the definitions in Section 3(11) and 3(12}, 
is the language of the Act of March 3, 1921, supra, amend¬ 
ing the Federal Water Power Act: 

“That hereafter no permit, license, lease, or authori¬ 
zation for dams, conduits, reservoirs, powerhouses, 
transmission lines, or other works for storage or car 
riage of water, or for the development, transmission, or 
utilization of power, within the limits as now constituted 
of any national park or national monument shall bji 
granted or made without specific authority o 
Congress”. 4 (emphasis supplied) 


It is respectfully submitted that on the face of the stat¬ 
ute the Federal Power Commission is the exclusive agency 
of the Federal government having jurisdiction to license 
the transmission line in question and, under such statute and 

3 This the Commission has done as recently as 1948 in Project No. 17351, 
28th Annual Report of FPC (1948), p. 138, where the description of the 
license specifically shows that the water pipes are not a part of the lij- 
censee’s plant. 

4 It is of importance to note that Congress has retained this “specific 
authority” in itself and has not delegated any general licensing authority 
over public lands in national parks and national monuments to any federal 
agency. See 38 Ops. Atty. Gen. 310, 313 (1935). 
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the facts presented, has an affirmative duty to do so. In the 
absence of the unusual action of the Commission in 1941 
disclaiming such jurisdiction, and thereby reversing 20 
years of administrative precedent, it would perhaps bd: 
sufficient for Petitioner to rest its case at this point. 
Because of that Determination, however, coupled with the 
corresponding volte-face of the Departments of the Interior 
and Agriculture in 1942 and 1943 in the interpretation of 
their jurisdiction in such matters, 5 6 it would appear that 
some difference of opinion does exist as to the precise mean¬ 
ing of Section 4(e). In the light of such apparent ambiguity 
in the language of the statute, it is appropriate that we now 
examine the legislative history of the Federal Power Act, 
and 20 years of interpretation by the Commission and other 
agencies of the United States to establish conclusively the 
error of the Commission’s action. 0 


5 See discussion under Point V, infra. 

6 Sutherland, Statutory ConstructioJi (3d ed. 1943) §§ 5001-5007, 

5103, 5105 and 5107. 
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II 

The history of Federal water power legislation shows 
conclusively the intent of Congress to vest in one agency, 
the Federal Power Commission, exclusive licensing author¬ 
ity over all aspects of hydro-electric power developments. 

The Federal Water Power Act of June 10, 1920, supra], 
was the consummation of 30 years of effort in Congress t^ 
enact adequate power legislation. Although the scope of 
that Act was broadened under the Federal Power Act of 
August 26,1935, supra, the earlier act, virtually unchanged^ 
was included in the later as Part I. The basic precept^ 
which dominate the earlier act persist throughout the latef 
one. It is important in the disposition of this case tcj» 
emphasize that the Act of June 10, 1920 was designed spe| 
cifically to correct the abortive results of legislative trial an<f 
error that prevailed during the period 1890 to 1911. 

The first general law relating to water power develop¬ 
ment on the navigable streams of the United States was 
enacted on September 27, 1890 (26 Stat. 454). This was 
followed in fairly rapid succession by the Act of March 3^ 
1899 (30 Stat. 1151, 33 USC 401-406); the General Dam 
Act of 1906 (34 Stat. 386); and the General Dam Act of 
1910 (36 Stat. 593). 

In addition to water power development on the navigable 
streams, subject to sovereign jurisdiction of the United 
States, control derived from proprietorship was exercised 
over power developments on the public lands. The oldesi; 
general law that was precariously made applicable 7 to 
such development was the Act of July 26, 1866 (14 Stat. 
253, 43 USC § 661). This, on its face, was not intended to 
be a water power act and was merely so employed in the 


7 1st Annual Report of FPC (1921) p. 45; Pacific G & E Co. v. U. S, 
45 F. (2d) 708 at 710 (CCA 9th, 1930). 
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absence of other legislation. 8 Subsequently there were 
approved the following acts relating to power developments 
on the public lands: Act of May 14, 1896 (29 Stat. 120, 43 
USC § 957); Act of May 11, 1898 (30 Stat. 404, 43 USC 
§§ 951 & 956); and Act of February 15, 1901 (31 Stat. 790, 
43 USC § 959).° Considerable space would be required for 
a recital of the reasons why each of these acts, in its turn, 
failed of its purpose. 10 It will suffice for present purposes 
to sum up their defects by stating that they were either 
too lax in the public interest, 11 or, in one or another respect, 
too restrictive to enlist development capital. 12 Legislative 
efforts in the succeeding years prior to our entry into the 
First World War produced no substantially better results 
as is indicated in the following passage from the First 1 
Annual Report of the Federal Power Commission (1921), 
at pp. 46-47: 

i 

“Efforts to evade the harsh provisions of the act of 
1901 led to the enactment of other statutes only par- 

Hearings before Sen. Com. on Public Lands on H.R. 16673, 63d Cong., 
3rd Sess., (1914) p. 31. 

:> Statutes were also enacted in 1891 (26 Stat. 1093) and 1895 (2S Stat. 
635), authorizing the granting of rights of wav over the public domain 
for canals, ditches and reservoirs for irrigation purposes, and thus have 
only an indirect relation to the early history of water power legislation. 

10 During this period the law had reached such a state of confusion and 
uncertainty that Congress went to the length of passing a special act to 
authorize the development of a power site in a national forest reserve I 
by the Edison Electric Co. of Calif., Act of May 1, 1906 (34 Stat. 163). 
See also Kern River Co. v. U. S., 257 U. S. 147, 154-156 (1921) which 
well illustrates the difficulties encountered in attempting to develop power 
resources under the early statutes. 

11 J. G. Kerwin, Federal Water-Power Legislation (1926) p. 108. 

12 This point was made specifically with respect to the Act of 1901 in 
an Opinion of the Attorney General to the Secretary of Agriculture in 
1921 (32 Ops. Attv. Gen. 525), where it was stated at page 527: ‘‘It is, 

I think, proper to refer, as a matter of public history, to the fact that the 
Act of 1901 was never satisfactory to those desiring to utilize the public do¬ 
mains for the purpose of developing water power, mainly because the 
tenure of the possession given under it was believed to be insufficient to 
attract capital for the large investments often necessary.” 
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tially covering the same ground. Among these were th<j 
act of February 1, 1905 (33 Stat., 628), by which per-j 
manent easements could be obtained for mining and 
municipal purposes within national forests; and thej 
act of March 4, 1911 (36 Stat., 1253), authorizing ease-| 
ments for a period of 50 years for transmission lines.! 
Many other attempts were made to secure legislation 
better adapted to the expanding needs of icater-powe rj 
development, [ 13 ] and scores of bills were introduced inj 
Congress for this purpose. Some provided for leases! 
of public lands under certain restrictions, others for 
easement without restriction or regulation, for grants 
with subsequent authority to purchase at a nominal 
price, for title by condemnation under State law, for 
outright grants subject to State regulation, and for 
grants to the States with use under State laws. None 
of these proposals became law’. Finally proposals for 
legislation affecting water-power uses of the public 
lands and reservations, previously considered entirely 
separately from similar uses of navigable waters, were 
merged with the latter and thereafter considered as a 
unit.” (emphasis supplied). 

The situation thus described w T as further complicated by 
the fact that, although the Act of 1901 by its terms vested 
jurisdiction solely in the Secretary of the Interior, by com-{ 
mon consent, the Act of 1905 “w’as understood by the Secre¬ 
taries of both Departments as transferring to the Secretary 
of Agriculture full authority to control the development o^ 
hydroelectric pow’er upon lands within the forest reserve^ 
# * *. The authority granted by the Act of 1901 was thus\ 

divided. * * * Each Secretary prescribed regulation^ 


13 One result was that despite the tremendous growth of the hydro-elec¬ 
tric industry during the first two decades of the century power develop¬ 
ments under the federal laws relating to navigable streams and the public 
lands were comparatively few in number. In contrast, during the same 
period, many large hydro developments were built in locations over which 
federal jurisdiction did not prevail. Bearings before House Com. on 
Publ. Lands on H.R. 14S93, 63rd Congr., 2d Sess. (1914) pp. 5-7. 
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and issued permits accordingly”, 32 Ops. AtVy. Gen. 525 
527 (1921). u Upon the passage of the Act of 1911, a simi¬ 
lar question arose as to the division of authority between 
the two Departments, particularly as the Act employed the 
words “the head of the Department having jurisdiction” 
and was passed as a rider to the Department of Agriculture 
appropriation bill for 1912. Early in 1912 an Opinion of the 
Attorney General was obtained that the authority of the 
two Secretaries was similarly divided under this statute, 
20 Ops. Att’y. Gen. 303. 

Throughout the long and bitter legislative controversy 
during these years there appeared to be unanimous agree¬ 
ment in one respect only—that the illogical patchwork of 
separate water power laws, all essentially stop-gap in 
nature, theretofore in effect, must be replaced by the repeal 
of the individual acts and the substitution of an integrated 
and comprehensive, public-land, water power statute. This 
is well illustrated by the testimony with respect to the first 
of a number of bills embodying an overall statutory plan 
introduced in Congress, beginning in 1914, which led up to 
the final stage of the passage of the Federal Water Power 
Act in 1920. Testifying before the House Committee on 
Public Lands on behalf of H. R. 14S93, 1: ’ which had been 
sponsored by the Secretary of the Interior but also failed 
of passage, Mr. Edward C. Finney, the attorney for that 
Department and later a Secretary of the Interior, stated: 

“In my opinion the following acts, or parts of acts, 
would be repealed by H. R. 14893, if enacted : * * * 
The act of February 15, 1901 (31 Stat., 790) an act 
authorizing under license or revocable permits the use 
of rights of way through public lands and other reserva¬ 
tions of the United States for electrical plants, poles, 
lines, etc., ivould be repealed to the extent to which the 

14 See also 30 Ops. Att’y. Gen. 263, 26S-9 (1914). 

15 The relevant provisions of H.R. 14S93 are quite similar to the pro¬ 
visions of the Federal Power Act relating to the issues here. 
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statute applies to any use or occupation of the public j 
lands, national forests, or other reservations exclusivej 
of national parks for the development, generation, trans -j 
mission, and utilization of hydroelectric power. * * *j 

It would repeal so much of the act of March 4, 191b 
(36 Stat., 1253-1254), as relates to rights of way on\ 
public lands, national forests, and reservations for elec -j 
trical poles and lines for the transmission and distribu -j 
tion of electrical power. 

It would not repeal sections 18-21 of the act of March | 
3, 1891 (26 Stat., 1095), which relate to rights of wayj 
for irrigation. 

It would not repeal so much of section 2 under the act 
of May 11, 1S98, supra, as relates to the use of rights 
of way for wrnter transportation or for domestic pur¬ 
poses. 

It would not repeal so much of the act of February 
15, 1901, supra, as relates to the use of public lands 
under permit for any irrigation, mining, quarrying, 
manufacturing, domestic, or other public use described 
in the act not connected icith the development, genera¬ 
tion, transmission, and utilization of hydroelectric 
power. * * * 

It seems to me that the principal features of the bill, 
the important and vital features of the bill, are, first, 
that we shall secure to people who want to develop 
power a definite and fixed tenure which they have not 
now', and which I know from my experience in the de¬ 
partment has impeded, power development. We have 
a number of power applications annually for the use! 
of public lands under the present law; but they arej 
mostly small propositions, and ice are told time and j 
time again, by engineers and by people who have money! 
to invest, that they are afraid to go in under revocable \ 
permit. This bill removes that objection.” 16 

Thus, the Federal agency having the major functions 
under these Acts, particularly those of 1901 and 1911, duly 


16 Footnote 13, at pp. 492 & 496. See also H.R. Rep. No. 61, 66th 
Congr., 1st Sess. (1919) pp. 3-4. 
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recognized their unsatisfactory characteristics and spon¬ 
sored their repeal. 

Following the abortive efforts in Congress to draft, and 
win general agreement on, a comprehensive water power 
bill, President Wilson, in 1917, requested the Secretaries of 
War, Interior and Agriculture, jointly, to prepare a power 
bill which the President could present and support at the 
opening of the 65th Congress. 17 This was done, and the 
President in December, 1917 presented the bill to the leaders 
of the House of Representatives and urged its passage. 18 
This bill, with certain amendments, ultimately became the 
Federal Water Power Act of June 10,1920. 

We wish to emphasize most strongly that the bill which 
finally became the Federal Water Power Act was drafted 
under the direction of the Secretaries of the three executive 
departments then having jurisdiction over water power 
matters. The Secretary of War had such jurisdiction over 
power development on the navigable streams (36 Stat. 593), 
the Secretary of the Interior, over such developments on the 
public lands (31 Stat. 790 and 36 Stat. 1253), and the Secre¬ 
tary of Agriculture, over the use and occupancy of national 
forests (30 Stat. 35, 33 Stat. 628 and 36 Stat. 1253). 19 Thus, 
it is clear that these three departments themselves, ad¬ 
visedly, initiated and participated in legislation that would 1 
deprive them of such authority and place the same under a 
Federal Power Commission. 

Among the provisions of President Wilson’s bill which 
were finally enacted precisely as the three Secretaries had 
originally proposed 20 was that part of Section 29 of the 
Federal Water Power Act which provided “That all Acts 
or parts of Acts inconsistent with this Act are hereby 

I 

_ I 

17 H.R. Rep. No. 715, 65th Con". 2d Sess. (191S) pp. 13-15. 

18 id., at p. 14. 

19 See also 29 Ops. Att’y. Gen. 303 (1912) and 30 Ops. Att’v Gen. 263 
(1914). 

20 Footnote 17, at p. 39. 


19 


repealed.” Further, this Section, as finally enacted, 21 also 
contained a savings clause with respect to the Act of Decem¬ 
ber 19, 1913, “granting certain rights-of-way to the State 
and County of San Francisco”, but neither in such savings 
clause nor anywhere else in the Federal Water Power Act 
was there any suggestion that all other prior legislation 
relating to water power development was not forthwith 
repealed. On the contrary, Section 23 stated that the “Act! 
shall not be construed as affecting any permit or valid exist¬ 
ing right-of-way heretofore granted * * * or as affect¬ 

ing any authority heretofore given pursuant to law”. 

This indicates very clearly an awareness on the part ofj 
Congress that property rights granted under prior statutes, 
such as the Acts of 1901 and 1911, should not be jeopardized 
by the repeal of those laws under the provisions of Section 
29. Section 23 then continued to say that “any person 
* * # possessing such permit, right-of-way, or authority 
may apply for a license hereunder * * * and in such case 
the provisions of this Act shall apply to such applicant as 
a licensee hereunder”. And again demonstrates a Con¬ 
gressional intent to withdraw the authority to license water 
power development from the various Departments exercis¬ 
ing jurisdiction under earlier laws and repose such licensing 
authority in a single agency. Such view of the Congres¬ 
sional intent is squarely affirmed by a later opinion of the 
Attorney General of the United States, discussed at pp. 33 
and 41, infra. 

In summary, the result of the foregoing 30 years of legis¬ 
lative history can be well stated in the language of Mr. Jus-i 
tice Burton in First Iowa Hydro-Elec. Coop. v. Federal 
Power Commission, 328 U. S. 152 (1946), at pp. 180-181: 

“It [the Water Power Act] was the outgrowth of a 
widely supported effort of the conservationists to secure 

21 The savings clause was not in the bill prepared by the three Secretaries! 
but apparently was derived from S. 1419, id. at p. 13. 
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enactment of a complete scheme of national regulation 
ichich would promote the comprehensive development of 
the water resources of the nation, in so far as it was 
within the reach of the federal power to do so, instead 
of the piecemeal, restrictive, negative approach of the 
Rivers and Harbors Acts, and other federal laws pre¬ 
viously enacted.” 

“It ivas a major undertaking involving a major 
change of national policy. That it was the intention of 
Congress to secure a comprehensive development of 
national resources and not merely to prevent obstruc¬ 
tions to navigation is apparent from the provisions of 
the Act, the statutory scheme of which has been several 
times reviewed and approved by the courts.” (emphasis 
supplied). 

In the attainment of such “comprehensive development 
of national resources” over the past 30 years, perhaps the 
most important single factor has been the construction of 
the network of high tension, wow-primary transmission lines 
which form the backbone of the hydro-electric power de¬ 
velopment of the West. These lines, rather than the pri¬ 
mary lines, outgoing from licensed power plants, which are 
merely the feeders of the western power grid, have made 
possible the utilization of wasted energy from falling water 
in remote and mountainous areas by industrial and resi¬ 
dential consumers in the towns and cities of the nation. 

To eliminate this aspect of water power development from 
“a complete scheme of national regulation” is as though to 
excise the spinal column and the ganglia of the entire 
nervous system from the body, leaving only the blood vessels 
and the heart. It is respectfully submitted that the fore¬ 
going review of the legislative history of the Act clearly 
indicates that such was not the Congressional intent. On 
the contrary, it is readily apparent that the basic design 
was to clear away the tangled underbrush of the many 
earlier, makeshift, and often conflicting, statutes, by their 


repeal, except, in the language of Secretary of the In^ 
terior Finney, to the extent that they are “not con^ 
nected with the development, generation, transmission , and 
utilization of hydro-electric power.” 22 That such was the 
concept of the Federal Power Commission for more than 
20 years will be seen immediately below. 
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III 

From the enactment of the Federal Water Power Act 
to March 7, 1941 the Federal Power Commission con¬ 
sistently licensed lines transmitting power from hydroelec¬ 
tric sources across lands of the United States, regardless 
of the basic nature, purpose and function to be served by 
such lines. 

It is well settled that consistent administrative interpre¬ 
tation over a long period of time is entitled to great weight 
in any judicial construction of a statute. National Labor 
Relations Board v. Hearst Publications, hie., 322 U. S. 294, 
315 (1933). “This is peculiarly true * * * -where the 

interpretations involve ‘contemporaneous construction of a 
statute by the men charged with the responsibility of setting 
its machinery in motion, of making the parts work efficiently 
and smoothly while they are yet untried and new’ # * 
United States v. Amer. Trucking Assn., 310 U. S. 534, 549 
(1940). 23 

The Federal Water Power Act became law on June 10, 
1920 but the Commission itself experienced some delay in 
getting organized. 2 * It functioned initially, and so con¬ 
tinued until its reorganization in 1930, as a committee whose 
principal members were the Secretaries of Agriculture, 
Interior and War. 25 However, one of the first major acts 
under the statute of these “men charged with the responsi¬ 
bility of setting [the Commission’s] machinery in motion” 
was to license six wort-primary transmission lines at the 
Commission’s sixteenth meeting on February 28, 1921. 26 

While the exact nature of the first of these lines, Amazon 
Dixie Mining Co. licensee (Project No. 80), is not described 
in the Annual Report, it is obvious that it is a non-primary 

1,3 Sec also Fawcus Machine Co. v. U. S., 2S2 U. S. 374 at 37S (1931). 

24 First Annual Report of the FPC (1921), pp. 10-16. 

25 ibid. 

26 id., App. B, p. 112. 
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line inasmuch as the licensee is a mining company ajid 
thus a consumer, not a producer, of power. That this w^.s 
precisely the case, however, with respect to three of the 
lines licensed at the same meeting of the Commission, the 
Paving Granite Quarry Co., the Butte-Jardine Metals 
Mine Co., and the Consolidated Spanish Belt Silver Mining 
Co. lines, is made clear by the description of such licenses fn 
the Report. 27 The Paving Granite line (Project No. 8$) 
is described as a “Transmission line of 24,000 volts, maxi¬ 
mum load 80 horsepower connecting quarry of licensee with 
line of Dakota Power Company”; the Butte-Jardine lipe 
(Project No. 107) as a “Transmission line of 60,000 vol^s 
from a point on the * * * high tension line of The 

Montana Power Company * * # to the Champion mipe 
* * *. Total length of line 6.4 miles. Length of line <J>n 

public lands 1.57 miles”; and the Spanish Belt line (Projept 
No. 131) as a “Transmission line of 55,000 volts connecting 
main transmission line of Nevada-California Power Clo. 
with mine near Belmont owned by licensee. Total length of 
line 4.3 miles, all on public lands”. 28 

Analysis of the annual reports of the Federal Pow^r 
Commission from February 28, 1921 to March 7, 1941 (thje 
date of the change in interpretation) shows that the Conji- 
mission uninterruptedly followed the administrative prac¬ 
tice of licensing transmission lines crossing public lands 
of the United States, other than lands in the aforemeh- 
tioned excluded categories, without regard to their baste 


27 id. App. G, pp. 199-201. 

28 With respect to the two remaining 
28th meeting, Project Nos. 87 and 174, it 
the descriptions in the Annual Report 
non-primary lines. Further research, how 
Coast Valleys Gas & Electric Company 
Company, held any power plant license 
mission at the time of the authorization 
and therefore they must be non-primary 


lines licensed at the Februa^ 
is impossible to determine froljii 
whether they were primary or 
ever, shows that neither licensej*, 
or Southern California Edison 
from the Federal Power Conj- 
of the licenses for these line^, 
lines. See footnote 2Sa. 
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nature, purpose and function. A careful tabulation 28tt made 
by us, taken from the data in such annual reports, reveals 
that the Commission issued 385 wow-primary line licenses 
between February 28, 1921 and September 18, 1940. Paren¬ 
thetically, it may also be pointed out that an additional 
license (Project No. 1396) involving a line 238 miles long, 
was issued on March 25, 1941, or eighteen days after the 
date of the Commission’s renunciation of jurisdiction over 
such lines. 

With respect to the total length of licensed non-primary 
lines, some of the annual reports fail to include the figures. 
Our studies show that in 277 cases, which contain total 
mileage figures, out of such total of 386, the aggregate length 
is over 5,600 miles. Complete data as to the mileage of these 
lines over lands of the United States is likewise not avail¬ 
able in the annual reports. In 321 of the 3S6 cases, the 
aggregate length over such lands is approximately 2,240 
miles. 

Further, while information with respect to line voltage is 
not complete in the annual reports, it is readily apparent 
that voltage was never applied as a criterion in the issuance 
of transmission line licenses prior to March 1941. Such 
non-primary line licenses range from a 110 volt line for 
lighting an Epworth League camp 20 all the way to a sec¬ 
tion of one of the largest trunk lines in the United States, 
the twin 220,000 volt lines of Southern Calif. Edison Co. 30 

From the foregoing there may be readily visualized the 
magnitude and importance of the industrial plant from 


28n Such tabulation of non-primary lines includes only those which at 
the date of issuance of license were lines: (1) originating beyond “the 
point of junction [of primary lines outgoing from licensed power plants] 
with the distribution system or with the interconnected primary trans¬ 
mission system”; or (2) running out of unlicensed power plants; or (3) 
the owners or licensees of which were not the suppliers of the power trans¬ 
mitted. 

20 8th Annual Report of FPC (1928) p. 207, Project No. 801. 

30 3rd Annual Report of FPC (1923) p. 270, Project No. 390. 
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which the Commission withdrew its statutory warrant oni 
March 7, 1941. Not all the non-primary lines theretofore! 
licensed had been constructed. Some of them had been 
abandoned and others had been merged with other licensed 
properties. However, at the close of the fiscal year ended 
June 30, 1941, there remained effective approximately 315 
non-primary licenses which represented an equivalent num¬ 
ber of transmission lines sustaining the public convenience 
and necessity. And many millions of dollars had been in¬ 
vested in good faith and in reliance on the worth of the j 
licenses so acquired. 

Further of such 315 non-primary licenses, approximately 
270 were still in effect on June 30, 1948, 31 the most recent 
date as to which statistics are presently available. With | 
respect to all such lines under license at that date the Com-i 
mission collected annual license fees during the entire period 
in which it claimed it had no jurisdiction to license lines of 
this kind. 

j 

It should also be observed that the Commission’s reversal! 

i 

of position was not preceded by any gradual change inj 
its interpretation of the Act. On the contrary, in fiscal] 
year 1940 fourteen non-primary line licenses were issued! 
and in fiscal year 1941, twelve. Of the latter group one is of 
particular interest—that granted to Carolina Power & Light' 
Company on August 16, 1940, approximately seven months 
before the Commission reversed its position in its Deter¬ 
mination of March 7, 1941. This was for a “115,000 volt 
transmission line being initially operated at 33,000 volts, 
extending from the vicinity of Greeleyville, South Carolina, 
to the Pinopolis Dam of Project No. 199 of the South \ 
Carolina Public Service Authority” ( Statement of the FPC ! 
to the 77th Cong. (1941), p. A-58). As the description! 
indicates, the line has no connection to any powerhouse ! 


31 28th Annual Report of FPC (1948), Appendix B. 
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of the licensee but was designed solely for one purpose— 
the transmission of energy from a large public power 
project to the licensee’s system. 

During this entire period from February 1921 to March 
1941 no action was taken by Congress, or by the Exec¬ 
utive branch of the Government, which could provide any 
justification or basis for the Commission’s abrupt and un¬ 
usual reversal of twenty years of consistent administrative 
interpretation. On the contrary, Congress on August 26, 
1935, most significantly, reenacted Section 4(d) of the Fed¬ 
eral Water Power Act, which constitutes the Commission’s 
sole licensing authority, without change except for renum¬ 
bering it as Section 4(e). (What is believed to be the deci¬ 
sive effect on this proceeding of this action of Congress is 
discussed under Point IV below). Finally, no court deci¬ 
sion or opinion of the Attorney General was handed down 
which could possibly be utilized as a reason for such re¬ 
versal of position. 32 

In summary then, w T hat the Commission did was to adopt, 
without a scintilla of authority, a new and totally contra¬ 
dictory interpretation of the Act. Such action is quite simi¬ 
lar to that taken by the Department of the Navy in the 
recent case of United Slates , ex rel. Tlirshbery v. Malan- 
aphy. There the Navy in 1947 tried by court-martial and 
convicted an enlisted man for a crime committed in a prior 
enlistment. From 1862 to 1932 it had consistently inter¬ 
preted its court-martial jurisdiction to preclude the trial 
of an enlisted man during a particular enlistment for a 
crime committed in a prior one. In 1932 the Department of 
the Navy changed its regulations to achieve the contrary 
result. The Court of Appeals for the 2d Circuit, in revers¬ 
ing the District Court in a habeals corpus proceeding 

32 Two opinions of the Attorney General and the regulations and deci¬ 
sions of the Departments of Interior and Agriculture issued during this 
period indicate quite the contrary. See pp. 32-38, infra. 



27 




brought by Hirshberg, sustained the conviction of the Navjy 
court-martial under the 1932 interpretation and, on petition 
for rehearing, said in a per curiam opinion, 168 F. (2d!) 
503, 507: “the Navy has had two interpretations and 
their later one seems to us permissible and preferably. 
We adhere to our former judgment.” Judge Frank dis¬ 
sented in a vigorous and well reasoned opinion. On cer¬ 
tiorari the Court of Appeals was reversed in a unanimous 
opinion read by Mr. Justice Black where it was said, at 
pp. 216-219: 33 

“Under these circumstances the manner in which 
court-martial jurisdiction has long been exercised by 
the Army and Navy is entitled to great iveight in inter¬ 
preting the Articles [for the government of the Navy]. 
• # * Accepting as we do the long-standing Arm^ 
and Navy interpretation of the Articles previously 
referred to, # # # there remains the contention that 
the Navy has by a recent Congressionally authorized 
regulation acquired such jurisdiction for its courts! 
martial. * * * we are not able to agree that th<i 

Navy could in this manner acquire the expanding 
court-martial jurisdiction it claimed. For wc cannot 
construe 34 U.S.C. §591 as permitting the Navy tq 
expand its court-martial jurisdiction beyond the limits! 
Congress had fixed. * * * Under these circum-l 

stances, little weight can be given to the 1932 separate 
effort of the Navy to change the long-accepted under¬ 
standing of its statutory court-martial power.” 34 (em¬ 
phasis supplied) 


33 U. S., ex rel. Hirshberg v. Cooke, 336 U.S. 210 (1949). 

34 Although the Supreme Court did not discuss it, the effect of 
the reenactment of the Army Articles of War in 1920 was a factor 
stressed in Judge Frank’s dissenting opinion, on the grounds that, 
upon the reenactment of a statute, long continued prior administra¬ 
tive interpretation thereof “must be treated as read into the statute”, 
168 F.(2d) at 510. Here the very section of the statute on which 
the Commission’s licensing authority depends was reenacted by Congress 
without change, rather than the corresponding section of a parallel 
statute governing the courts-martial jurisdiction of the Army as was 
the situation in the Hirshberg case. 
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Here the Commission can point to no intervening author¬ 
ity, Congressional or otherwise, to support its Determina¬ 
tion of March 7, 1941, and its reversal of position must 
therefore stand solely on the basis of its own administrative 
decision. While ours is a case of attempted limitation, 
rather than expansion, of administrative authority, the 
same rule applies that an administrative agency may not 
subvert the intent of Congress by amending its empowering 
statute. 
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IV 

The reenactment by Congress of the licensing provisions 
of the Federal Water Power Act, without change, as part 
of the Federal Power Act requires, as a matter of law, tha[t 
the interpretation of those provisions by the Commission 
for the preceding fourteen and a half years be read into Sec¬ 
tion 4(e) of the present law. 

As we have established above, the Commission consis¬ 
tently, from February 28, 1921 to the date of the reeij- 
actment of the Federal Water Power Act as Title II qf 
the Public Utility Act on August 26, 1935, granted licensejs 
for transmission lines without regard to whether they were 
primary or non-primary lines. Such interpretation of the 
law was fully known to the Congress in that detailed de¬ 
scriptions of licenses for non-primary lines, under the 
separate caption of “Transmission Line Licenses”, appeajr 
in each of the Commission’s Annual Reports during those 
years, and each of these reports was formally presented tp 
Congress. In fact, seven clearly, non-primary line licenses 
are described in the last Annual Report of the Federal 
Power Commission prior to the enactment of the Public 
Utility Act of 1935. 35 

While Title II of the Public Utility Act of 1935 added 
“numerous clarifying amendments to the Act of 1920”, :i(i 
and old Section 4(d) in itself was amended in certain re¬ 
spects not material to the issue here, no alteration was 
made in the particulars of the language of the statute 
with which we are concerned here. On the contrary, the 
essential language on which the Commission’s licensing au¬ 
thority depends was reenacted in the same words. 

35 14th Annual Report of the FPC (1934), pp. 43-46. This report 
transmitted to Congress under date of December 1, 1934, id. at p. vii. 

36 15th Annual Report of the FPC (1935), p. 1. 


30 


Accordingly there must be applied the “familiar rule” 
stated in Neiv York, N. H. & H. R. R. v. Interstate Commerce 
Commission, 200 U. S. 361, 401-402 (1906) “that a construc¬ 
tion made by the body charged with the enforcement of a 
statute, which construction has long obtained in practical 
execution, and has been impliedly sanctioned by the reen¬ 
actment of the statute without alteration in the particulars 
construed, when not plainly erroneous, must be treated as 
read into the statute.” 37 (emphasis supplied) 


37 This decision was also cited with approval by Mr. Justice Holmes, 
speaking for the court in Copper Queen Mining Co. v. Arizona Board, 
206 U. S. 474, 479 (1907), where he said “when, for a considerable time, 
a statute notoriously has received a construction in practice from those 
whose duty it is to carry it out, and afterwards is re-enacted in the same 
words, it may be presumed that the construction is satisfactory to the 
legislature, unless plainly erroneous, since otherwise naturally the words 
would have been changed.” (emphasis supplied). See also United States 
v. G. Falk & Brother, 204 U. S. 143, 152 (1907); United States v. Cere- 
cedo Hermanos y Compania, 209 U. S. 337, 339 (1908); National Lead 
Co. v. United States, 252 U. S. 140, 146 (1920). 
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V 

The renunciation of jurisdiction over transmission lines 
of the type here in question by the Departments of Interior 
and Agriculture for more than 20 years establishes, as a 
matter of law, that they have not had such authority since 
the passage of the Federal Water Power Act and that exclu¬ 
sive licensing authority over such lines is vested in the 
Federal Power Commission, 

In its order denying the Petitioner’s Application fpr 
Amendment of License herein, the Commission directed that 
“application should be made to the Department of the In¬ 
terior for appropriate authority to occupy public lands in¬ 
volved” (Jt. App. 7). The significance of this directive lies 
in the fact that the Departments of the Interior and Agri¬ 
culture, as pointed out in the discussion under Point II 
above, formerly exercised jurisdiction over the construc¬ 
tion of transmission lines and other water power worlds 
on public lands and reservations, prior to the passage of thie 
Federal Water Power Act, under the Acts of February lq>, 
1901, supra, and March 4, 1911, supra.™ 

Under these Acts the Secretary of the Interior had pub¬ 
lished detailed and comprehensive regulations relating to 
the issuance of permits and grants in 1912 and 1913 (41 
Land Dec. 150, 454 and 532). In 1915 the Department of 
Agriculture had issued a “Use Book”, 33 outlining the pro¬ 
cedures to be followed under such Acts with respect to land^ 
in the national forests. Approximately 100 permits an^ 
grants were issued by the Interior pursuant to these regul 
lations prior to the passage of the Federal Water Power Acjt 
in addition to approximately another 100 issued between 
1901 and 1912, 40 and doubtless an appreciable number were 


38 The texts of both Acts are set out in full in the Appendix hereto. 

39 A Manual for Users of the National Forests, (G.P.O. 1915). 

40 Letter from the Asst. Secretary of the Interior to the Director o 
the Geological Survey, August 21, 1929. 
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issued by the Department of Agriculture under its regula¬ 
tions during approximately the same period. But insofar 
as we have been able to determine no such grants or permits 
were issued by either Department between the passage of 
the Federal Water Power Act in 1920 and March 7,1941. 

The reasons for this renunciation of jurisdiction by the 
Departments of Interior and Agriculture are plain. As 
we have seen under Point II above, the then attorney, and 
later a Secretary, of the Interior, Edward C. Finney, testi¬ 
fying on behalf of the first comprehensive water power 
bill whose licensing provisions, to the extent they are 
pertinent here, were substantially identical with those 
of Section 4 of the Federal Water Power Act, stated 
that such bill would repeal the Acts of 1901 and 1911 
to the extent the latter were “connected with the develop¬ 
ment, generation, transmission and utilization of hydroelec- i 
trie power”. 41 That statement was made in 1914. A fortiori 
the passage in 1920 of the Federal Water Power Act, spon¬ 
sored by the Secretaries of Interior, Agriculture and War, 
would have the same effect. 

Secondlv, the Secretary of the Interior and the Secretarv 
of Agriculture constituted two of the three principal mem- i 
bers of the committee original set up as the Federal Power 
Commission and continued to so act until 1930. Both secre¬ 
taries were present at the 16th meeting of the Commission on 
February 28, 1921, 42 at which, as we have shown above 
under Point III, applications for six non-primary lines were 
approved. 43 I 

Finallv, whatever doubts may have remained as to the > 
termination of the jurisdiction of the two Secretaries 
in this field was resolved by the opinion of the Attorney 
General of May 3, 1921, in response to an inquiry of the 

41 Supra, p. 16. 

42 1st Annual Report of the FPC (1921) p. 105. 

43 Supra, p. 22. 
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Secretary of Agriculture, dated eighteen days previous to 
the meeting of February 28, 1921. The opinion stated, 32 
Ops. Att’y. Gen. 525, 528: 

“Sir: I am in receipt of your letter of February 10, 
1921, suggesting a reconsideration of the informalj 
opinion expressed in the letter of this Department dated j 
September 14, 1920, in relation to the assignment of 
hydroelectric power permits affecting national forest 
lands. This Department then expressed the opinion 
that the authority of the Secretary of Agriculture to i 
approve transfers of such permits, issued under the 
Act of February 15, 1901 * * * was terminated by\ 
the passage of the Federal Water Power Act of June 10, i 
1920. [p. 525] 

• •####• 

“This Act provides a complete and detailed scheme j 
for the development and operation under public control | 
of all the water-power resources of the public domain, j 
reserved and unreserved, and of all the navigable rivers 
under the jurisdiction of the United States. It creates 
a new bodv called the Federal Power Commission and 
places in its hands authority to investigate all the water¬ 
power resources of the United States and control their 
development in so far as the Government has jurisdic¬ 
tion cither by reason of ownership of lan-ds or control 
over waters; and it expressly repeals ‘all Acts or parts 
of Acts inconsistent with this Act 7 . (41 Stat. 1077) 

It seems clear that it was the purpose of Congress to j 
bring under this Act all future power development i 
within the jurisdiction of the United States and to con- \ 
centrate in the hands of the Federal Power Commission \ 
all the administrative authority thereover which was | 
in part previously distributed among the Secretaries of j 
the Interior, Agriculture, and War. It is also clear that ! 
no further original permits, at least, were thereafter to \ 
be issued by the Secretaries. It is believed that prac- j 
tically all the permits issued by them are limited in I 
time; and when they expire new licenses will be issued \ 
by the Commission and not by the Secretaries, respec- J 
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lively. It is therefore evident that the intent of the Act, ; 
as well as its necessary operation, is to ultimately bring 
under the new law and under the control of the Federal 
Power Commission all existing as well as all future ; \ 
developments.” [p. 528] (emphasis supplied) 

That this opinion of the Attorney General was regarded 
as final and decisive is evident from the following pro- j 
nouncement of the Department of the Interior. On August 
21,1929, the Assistant Secretary of the Interior advised his 
subordinate, the Director of the Geological Survev, as 
follows: 44 j 

“The Federal Water Power Act provides a complete 
and detailed scheme for the development and operation i 
under public control of all the water power resources 
of the public domain, reserved and unreserved, and of 
all the navigable rivers under the jurisdiction of the 
United States. It seems clear that it was the purpose 
of Congress to bring under this act all future pow r er 
development within the jurisdiction of the United 
States and to concentrate in the hands of the Federal 1 
Water Poiver Commission all the administrative aw- f 
thority thereover ivhich was in part previously dis¬ 
tributed among the several Departments. * * (32 Ops. 
Atty. Gen. 525).” (emphasis supplied) | 

I 

Also of particular interest in this connection is the deci- i 
sion a year earlier by the Secretary of the Interior, in 
Nevada Irrigation District, 52 Dept, of Int. Land Dec. 371 i 
(1928), where the opinion states at p. 375: 

“Under the Federal Water Power Act the commis¬ 
sion is authorized and empowered to issue licenses to 
qualified parties for the purpose of constructing, oper¬ 
ating and maintaining dams, water conduits, reservoirs, 
power houses, and transmission lines for the develop¬ 
ment, transmission, and utilization of power upon and 

44 Supra, footnote 40, p. 3. See also 3S Ops. Att’y. Gen. 310 (1935), 
supra. 
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across the public lands and reservations of the United 
States”, (emphasis supplied) 

This decision makes it clear that in the view of the Depart¬ 
ment of the Interior, at least, the Federal Power Commission 
had at that time exclusive jurisdiction to license any of the 
facilities there listed, including transmission lines, whether 
or not they fell within the definition of a “project” in 
Section 3(11). This, of course, conforms exactly to our 
construction of the statute under Point I, above. 

As stated above, the first regulations promulgated by the 
Secretary of the Interior relating to water power develop¬ 
ments on the public lands were those of 1912 and 1913. 
These regulations remained unaltered throughout the pe¬ 
riod under discussion for the obvious reason that inasmuch 
as the Department had no functions to perform thereunder 
(except as to lines crossing allotted Indian lands or trans¬ 
mitting energy from other than hydro-electric sources) 
revision was of no importance. In consequence when the 
First Edition of the Code of Federal Regidations appeared 
(June 1,1938), the following statement was prepared by the 
Department of the Interior, as footnote 78 to 43 CFR 245: 

“The Acts of Februarv 15, 1901 * * * and March 
4, 1911 * * * which authorize the granting of permits 
for rights of way over and across public lands and cer¬ 
tain reservations of the United States, for power proj¬ 
ects and transmission lines, have been superseded in 
part by the Federal Power Act of June 10,1920 * * * as 
amended, and are applicable only to projects for gener¬ 
ating or conveying power other than hydro-electric, or in 
case of projects involving allotted Indian lands. The 
regulations under the said Acts of February 15,1901 and 
March 4, 1911 approved March 1 , 1913 (41 L.D. 532) 
and January 6, 1913 (41 L.D. 454), respectively, and 
regulations supplemental thereto, were being revised 
on June 1 , 1938. Such regulations, therefore, have 
not been codified.” (emphasis supplied.) 
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Such regulations were subsequently codified (Dept, of 
Int. Circ. No. 1461, Oct. 30, 1939) and appear in the 1939 
Supplement to 43 CFR 245.1, et seq. Section 245.2 
thereof goes even further than the above note and states 
that the Acts of 1901 and 1911 were superseded and i 
repealed by the Federal Power Act. 

245.2 When application for power permit may he 
filed. The Acts of February 15,1901, and March 4,1911, 
with respect to rights of way for power purposes over 
public lands were repealed and superseded by the 
Federal Power Act of June 10, 1920 * # as amended, , 
except tellere the electrical energy is generated other 
than by water power, or in case of rights of way over 
allotted Indian lands. No application for a power i 
permit should be filed under said Acts for electrical 
plant sites, or rights of way for transmission lines, 
unless the electrical energy to be generated or con¬ 
veyed is to be generated by means other than by water 
power, or the lands affected are allotted Indian lands, i 
All other applications for power plants or transmission 
lines must be filed with the Federal Power Commis¬ 
sion, Washington, D. C., under the Act of June 10,1920, 
as amended.” (emphasis supplied) 45 


45 Following the Federal Power Commission’s Determination of March 
7, 1941, a corresponding change opportunely was made in the regula¬ 
tions of the Department of the Interior, approved December 14, 1942 
(Dept, of Int. Circ. No. 1461 (a), 7 Fed. Reg. 10S14), and such 
revision, in so far as it affects the issue at bar, is enforced by 
the Department at the present time. Section 245.2 of the Cumula¬ 
tive Supplement (1944) to 43 CFR 245.1 et seq. provides: “Effect of 
Federal Power Act. The Acts of February 15. 1901, and March 
4, 1911, with respect to rights-of-way for power purposes over public 
lands, were repealed and superseded bv the Federal Power Act of June 
10, 1920 * * * as to power projects for the generation and 

transmission of hydro-electric power, defined in section 3(11) of the act, 
excepting distribution lines and rights-of-way over allotted Indian lands. 
All applications for rights-of-way for power plants or transmission lines, 
other than hydro-electric plants and main or primary hydro-electric poiccr 
transmission lines should be made under the act of February 15, 1901, or 
the act of March 4, 1911, and this part.” (emphasis supplied) 


While we have been unable to discover any interpretaj- 
tive decisions of the Department of Agriculture in the yeari 
immediately following the passage of the Federal Water 
Power Act, it would appear that no regulations of any sori; 
were prescribed between the publication of the 1915 Hand¬ 
book and the passage of the Federal Register Act in 1935. 
Subsequent to the enactment of that statute the following 
appeared in 1 Federal Register 1092 (August 15, 1936) 
as Regulation E-l of the Department of Agriculture, and 
was carried over verbatim into the First Edition of the 
Code of Federal Regulations (3G CFR 211.5): 

“Water power. Applications for preliminary per¬ 
mits or licenses involving the use of Government land 
for water-power projects or for lines transmitting elec -j 
trie energy generated by water power shall be model 
pursuant to the Federal Waterpower Act of June 10, 
1920 * * and shall be filed with the Federal Power Com¬ 
mission at Washington, D. C., or with any field office des-j 
ignated by the commission. Permits issued by the Secre-i 
tary of Agriculture, the Chief of the Forest Service, and 
regional foresters outstanding on the date of the ap¬ 
proval of that Act and not superseded by permits orj 
licenses issued thereunder shall be governed by the 
regulations and instructions in force on said date, ex¬ 
cept that no additional time wider preliminary per¬ 
mits ,, no transfer of permits , and no changes involving 
the use of additional land shall be allowed (empha¬ 
sis supplied) 4(5 


46 This regulation, as would be anticipated, was also totally revised fol¬ 
lowing the Federal Power Commission’s reversal of position on March 7, 
1941. On March 16, 1943 (S Fed. Reg. 3372, 36 CFR, Cumul. Supp. 
(1944) 251.50—.64) a new heading was added to the Dept, of Agriculture’s 
regulations, “Rights-of-Wav for Electric Power Transmission Lines’’. 
The pertinent subdivision thereof (Sec. 251.50(e)) provides: (Transmis¬ 
sion line) means poles, towers, wires * * when * * (2) The 
transmission line classifies as a non-primary line under the provisions of 
the Federal Power Act • * * because it does not transmit power from 
a water power plant or appurtenant wmrks to a point of junction with 1 
the distribution system or with the interconnected primary transmission 
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It is therefore evident that from February 1921 to Decem¬ 
ber 1942 the Department of the Interior, and from Feb¬ 
ruary 1921 to March 1943 the Department of Agriculture, 
the only other agencies of the Federal Government ever 
having jurisdiction over the public lands in this respect, 
not only failed to exercise jurisdiction with respect to 
water power transmission lines, but in their decisions and 
regulations publicly proclaimed that any such authority was 
taken away from them by the passage of the Federal Water 
Power Act. Thus, in the words of Judge Frank’s dis¬ 
senting opinion in United States ex rel. Hirshberg v. Malan- 
aphy, supra (at p. 508). “ * here we have not a simple failure 
to exert authority, but positive, widely published announce¬ 
ments*” that Congress had taken such authority away. 

A fortiori we must then apply the rule laid down in Federal 
Trade Commission v. Bunte Bros., 312 U. S. 349 (1941) that 
where for twenty-five years the Federal Trade Commission 
failed to enforce a statute with respect to certain intrastate 
transactions, it cannot now change its position and assert 
such authority. There Mr. Justice Frankfurter said (at 
p. 352): “But just as established practice may shed light 
on the existence of power conveyed by general statutory 
language, so the want of assertion of power by those who 
presumably would be alert to exercise it, is equally significant 
in determining whether such power was actually conferred”, 
or, in the situation here, that the authority originally vested 
in the Departments of Interior and Agriculture by the 
Acts of 1901 and 1911 was revoked by the passage of the 
Federal Water Power Act. 

Again in Federal Poicer Commission v. Panhandle East¬ 
ern Pipe Line Co., 337 IT. S. 498 (1949) reaffirming this rule, 
Mr. Justice Reed directly cited the Bunte Bros, case in sup- 


system.” (emphasis supplied) See also Information Relating to Oc¬ 
cupancy and Use of National Forest Lands by Electric Power Lines 
(1944) Forest Service, U. S. Dept, of Agric. 





port of the following statement: “Thus for over ten years! 
the Commission has never claimed the right to regulate deal-! 
ings in gas acreage. Failure to use such an important power! 
for so long a time indicates to us that the Commission did 
not believe the power existed.” (p. 513), and held that the 
Natural Gas Act did not confer such authority upon the 
Federal Power Commission. 
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VI 

The action of the Commission herein deprives the Peti¬ 
tioner of its property rights without due process of law in 
contravention of the Fifth Amendment to the Constitution 
of the United States. ' 

This Petition for Review rests upon constitutional 
grounds as well as upon the ground of statutory misinter¬ 
pretation. We contend that the Commission’s order, in 
refusing to issue a license and directing the Petitioner to 
make application to the Department of Interior for the 
authorization herein sought, violates the Fifth Amendment 
by depriving Petitioner of its property rights. Such viola¬ 
tion of Petitioner’s property rights occurs in two ways: 
(1) with respect to the Cove-Tygk Valley line here in ques¬ 
tion and (2) as to six nonprimary lines owned by the Com¬ 
pany and licensed under the Act prior to March 7, 1941. 

By reason of the Commission’s arbitrary action herein, 
Petitioner is refused a license issued pursuant to a compre¬ 
hensive statute under which its rights and liabilities with 
respect to the license are clearly defined, the powers of the 
licensing authority fully set out and appropriately limited, 
the duration and cost of the license specified, and, of per¬ 
haps paramount importance, under which the right of direct 
judicial review is specifically conferred. 

Or as the Commission has stated, in its 1st Annual Report 
(p. 50), a license issued under the Act “is a contract between 
the Government and the licensee, [which] expressly con¬ 
tains all the conditions which the licensee must fulfill, and, 
except for breach of conditions, can not be altered during 
its term either by the Executive or by Congress without 
the consent of the licensee. * * * his license # can be ■ 
canceled * * * after construction has started, only by 1 
judicial action , and then only if no other appropriate legal 
remedy is available. # * # If the properties are taken 
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away, the licensee must be paid his ‘net investment’ in the 
properties * * * If the license is renewed, it must be 
‘upon reasonable terms.” 

In contrast, if the Commission’s action here were to go 
unchallenged, Petitioner Avould be forced to make applica¬ 
tion to the Department of the Interior for a permit or grant 
under the Act of 1901 or the Act of 1911. 47 In either case 
the permit or grant received would be issued pursuant to 
a statute which, in the words of the regulations of the De¬ 
partment of the Interior itself was “repealed and super¬ 
seded by the Federal Power Act * * * except where the 
electrical energy is generated other than by water power, 
or in case of rights-of-way over allotted Indian lands” 
(page 36 supra). Further, the Attorney General of the 
United States has specifically stated (32 Ops. Atty. Gen. 525, 
528, supra, p. 33) that “it was the purpose of Congress 
* * * to concentrate in the hands of the Federal Power 
Commission all the administrative authority [over “allj 
future power development within the jurisdiction of the 
United States”] which was in part previously distributed 
among the Secretaries of the Interior, Agriculture, and 
War. * * * [and] no further original permits, at least, 
were thereafter to be issued, by the Secretaries.” 

In the face of these two statements, it is a bit difficult for 
the Petitioner to comprehend how the Department of the 
Interior, to which it has been directed by the Commission, 
can lawfully issue a permit or grant for the Cove-Tygh 

47 The Department of the Interior has taken the position under “the 
1911 and 1901 acts that when a public utility company desires to construct 
an electric transmission line across land administered hv this Department, 
the Secretary of the Interior has discretionary authority to issue ‘an ease¬ 
ment’ [under the act of 1911] or to issue a ‘permit’ [under the act of 
1901] or to decline to allow the company any sort of privilege for the 
construction of its transmission line across land controlled by this De¬ 
partment,” Memorandum from the Solicitor to the Secretary of the In¬ 
terior, June 15, 1949, “Subject: Rights-of-way for power lines across 
public land.” 
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Valley line, or that any authorization so granted would have 
any validity. 

Even if we assume for the sake of argument that the 
Attorney General and the Departments of Interior and 
Agriculture (see Department of Agriculture regulations 
at p. 37, supra) are mistaken, and that a permit or grant 
for this line may lawfully be issued by the Interior and that 
it would be valid in the Petitioner’s hands, the situation 
is not greatly improved. Neither the Act of 1901 nor the 
Act of 1911 defines the rights or liabilities of the applicant, 
or in any way makes clear the limitations on the powers of 
the Government thereunder as to the imposition of con¬ 
ditions, fees, the cancellation or alteration of the grant, or 
the terms on which it may be renewed. And neither contains 
any provision for judicial review. 48 Or as stated by the 
Commission itself, in its 1st Annual Report (p. 50), it forces 
the petitioner to seek a permit or grant under “the uncer¬ 
tain tenure and unknown requirements of previous legisla¬ 
tion” in place of a license under the Act which defines the 
rights and liabilities of the parties and provides adequate 
safeguards for the property interests of the licensee. 

Further, while the Act of 1911 provides for the granting 
of easements for a term of years, the tenure granted by 
the Act of 1901 is far more precarious. As explained in 
the footnote above, it is impossible to know in advance 
whether the Department of Interior will act upon a particu- 1 
lar application under the Act of 1911 or under the Act of 

48 This is of more than academic interest at the present time in view 
of the divergence of opinion among the Federal courts as to the avail¬ 
ability of the Administrative Procedure Act as a vehicle for judicial 
renew, as is well pointed out in the recent opinion of this Court in 
Kristensen v. McGrath, Xo. 10,044 (December 19, 1949) p. 5. This 
decision goes far in resolving the problem, but there is still a vast 
difference between the use of “special statutory review”, created by the 
substantive statute in question, and the pursuit of declaratory judgment 
procedure or of the other remedies enumerated in Section 10(b) of the 
Administrative Procedure Act. ; 
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1901. Hence an applicant may be tendered a permit under | 
the latter statute and be faced with the situation described 
in the above mentioned opinion of the Attorney General 
(32 Ops. Atty. Gen. at 526) as follows: 

“It [the Act of 1901] expressly provided that any i 
permission granted might be revoked by the Secretary, | 
or his successor, 4 in his discretion and declared that 
the permission should not be held to confer ‘any right, 
or easement, or interest in, to, or over any public land, 
reservation, or park.’ The Act said nothing about the | 
transfer or assignment of permits, but left that and \ 
numerous other matters to be provided for by the Sec- j 
retary in general regulations to be prescribed by him. j 
* # * Indeed, taking the language used in its natural 
and ordinary meaning, it would seem that the Act 
provided for a mere occupancy or tenancy at the will of 
the Government (emphasis supplied) 49 

Pursuing our assumption further, judicial sanction of the 
action of the Commission in this case, abetted by the oppor¬ 
tunistic concurrence of the Departments of Interior and 
Agriculture, would return us full circle to the situation 
existing in 1918. This is well portrayed in the following 
excerpt from a joint letter of the Secretaries of War, In¬ 
terior and Agriculture to the Chairman of the Joint Water 
Power Committee: “* * * legislation is urgently needed 
in order to put existing water power developments, which 
have been made under inadequate laws, into a position 
of security which will enable them to make extensions 
and to meet maturing obligations upon favorable terms.” 50 
And again, individually, by the then Secretary of Agri¬ 
culture: * * * “under existing laws, a development com- 


49 See also United States v. Colorado Power Co., 240 Fed. 217, 220 (D., j 
Colo. 1916) holding that the Act of 1901 granted no “more than a revo¬ 
cable permit”. 

50 H. R. Rep. No. 715, 65th Cong., 2d Sess. (1918), Exhibit B, p. 29. 
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mensurate with our national requirements cannot be hoped 
for until additional legislation is enacted.” 51 

In addition to such prospective injury, the Commission’s 
action violates Petitioner’s property rights in its six non¬ 
primary lines held under Power Commission licenses, 
granted prior to 1941. These lines are integral parts of 
the Company’s system and a finding of invalidity as to 
such licenses would materially impair the value of Peti¬ 
tioner’s entire property. The identical situation obtains 
with respect to the other 264 non-primary line licenses still 
in existence and held by other operating utility and indus¬ 
trial enterprises. If the Commission is successful in this 
proceeding, incalculable damage will be done to the hydro¬ 
electric industry of the west and the property rights of 
the holders of such licenses grievously impaired. 

Stated in another way, if the Commission possessed no 
authority to issue wow-primary licenses from and after its 
renouncement of jurisdiction of March 7, 1941, it follows 
that it had no authority to issue 386 such licenses prior to I 
that date. And the 270 remaining stand open to attack 
from any quarter as having no statutory basis or authority 
for their existence if the Commission’s fiat be sustained. 

Conclusion 

It is respectfully submitted that on the basis of the 
foregoing this Court should enter its judgment and decree 
wholly setting aside and annulling the order of the Com¬ 
mission of May 27, 1949, and remanding the cause to the 
Commission for further proceedings consistent with the 


51 H. R. Rep. No. 61, 66th Cong., 1st Sess. (1919) p. 4. Compare also 
the description of this situation in the 1st Annual Report of FPC 
(1921) quoted at p. 15, supra, and in the testimony of Secretary of the 
Interior Finney before the House Committee on Public Lands in 1914, p. 
17, supra. 
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determinations of this Court, and that such other and 
further proceedings and relief be had as this Court may 
deem proper. 

Respectfully submitted, 

Harry A. Poth, Jr., 

Reid & Priest, 

1518 K Street, N. W., 
Washington 5, D. C.; 

John A. Laing, 

Laing, Gray & Smith, 

Public Service Building, 
Portland, Oregon, 

Attorneys for Petitioner. 

Of Counsel: 

Reid & Priest, 

Two Rector Street, 

New York 6, N. Y. 

February 1, 1950. 
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APPENDIX 

Relevant Portions of the Federal Power Act 

Sec. 3. (11) ‘project’ means complete unit of improves 
ment or development, consisting of a power house, all 
water conduits, all dams and appurtenant works and struc} 
tures (including navigation structures) which are a parf 
of said unit, and all storage, diverting, or forebay reservoir^ 
directly connected therewith, the primary line or lines 
transmitting power therefrom to the point of junctioh 
with the distribution system or with the interconnected 
primary transmission system, all miscellaneous structures 
used and useful in connection with said unit or any part 
thereof, and all water-rights, rights-of-way, ditches, dams, 
reservoirs, lands, or interest in lands the use and occupancy 
of which are necessary or appropriate in the maintenance 
and operation of such unit; 

Sec. 3. (12) ‘project works’ means the physical structures 
of a project; 

#•#•••« 

Sec. 4. (e) To issue licenses to citizens of the United 
States, or to any association of such citizens, or to any 
corporation organized under the laws of the United States 
or any State thereof, or to any State or municipality for j 
the purpose of constructing, operating, and maintaining j 
dams, water conduits, reservoirs, powder houses, transmis- I 
sion lines, or other project works necessary or convenient | 
for the development and improvement of navigation and 
for the development, transmission, and utilization to power 
across, along, from or in any of the streams or other bodies 
of water over which Congress has jurisdiction under its 
authority to regulate commerce with foreign nations and 
among the several States, or upon any part of the public 
lands and reservations of the United States (including 
the Territories), or for the purpose of utilizing the surplus 
water or water power from any Government dam, except 
as herein provided: Provided , That licenses shall be issued 
within any reservation only after a finding by the Commis¬ 
sion that the license will not interfere or be inconsistent 
with the purpose for which such reservation was created 
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or acquired, and shall be subject to and contain such condi¬ 
tions as the Secretary of the department under whose 
supervision such reservation falls shall deem necessary for 
the adequate protection and utilization of such reservation: 
Provided further, That no license affecting the navigable 
capacity of any navigable waters of the United States shall 
be issued until the plans of the dam or other structures 
affecting navigation have been approved by the Chief of 
Engineers and the Secretary of War. Whenever the con¬ 
templated improvement is, in the judgment of the Com¬ 
mission, desirable and justified in the public interest for 
the purpose of improving or developing a waterway or 
waterways for the use or benefit of interstate or foreign 
commerce, a finding to that effect shall be made by the 
Commission and shall become a part of the records of the 
Commission: Provided further, That in case the Commis¬ 
sion shall find that anv Government dam mav be advantage- 
ously used by the United States for public purposes in 
addition to navigation, no license therefor shall be issued 
until two years after it shall have reported to Congress 
the facts and conditions relating thereto, except that this 
provision shall not apply to any Government dam con¬ 
structed prior to June 10, 1920: And provided further, 
That upon the filing of any application for a license which 
has not been preceded by a preliminary permit under sub¬ 
section (f) of this section, notice shall be given and pub¬ 
lished as required by the proviso of said subsection. 

• *•*•*• 

Sec. 23. (a) The provisions of this Part shall not be 
construed as affecting any permit or valid existing right- 
of-way heretofore granted or as confirming or otherwise 
affecting any claim, or as affecting any authority hereto¬ 
fore given pursuant to law*, but any person, association, 
corporation, State, or municipality holding or possessing 
such permit, right-of-w^ay, or authority may apply for a 
license hereunder, and upon such application the Commis¬ 
sion may issue to any such applicant a license in accord¬ 
ance with the provisions of this Part and in such case the 
provisions of this Act shall apply to such applicant as a 
licensee hereunder: Provided, That v T hen application is 
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made for a license under this section for a project or 
projects already constructed the fair value of said project 
or projects determined as provided in this section, 
shall for the purposes of this Part and of said license be 
deemed to be the amount to be allowed as the net invest¬ 
ment of the applicant in such project or projects as of the 
date of such license, or as of the date of such determination, 
if license has not been issued. Such fair value shall be 
determined by the Commission after notice and opportunity 
for hearing. 

******* 

Sec. 29. That all Acts or parts of Acts inconsistent with 
this Act are hereby repealed: Provided, That nothing herein 
contained shall be held or construed to modify or repeal 
any of the provisions of the Act of Congress approved 
December 19, 1913, granting certain rights of way to the 
city and county of San Francisco, in the State of California: 
Provided further, That section 18 of an Act making ap¬ 
propriations for the construction, repair, and preservation 
of certain public works on rivers and harbors, and for other 
purposes, approved August 8, 1917, is hereby repealed. 

• #*«•<** 

See. 313. (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis¬ 
sion in a proceeding under this Act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set 
forth specifically the ground or grounds upon which such 
application is based. Upon such application the Commis¬ 
sion shall have power to grant or deny rehearing or to 
abrogate or modify its order without further hearing. Un¬ 
less the Commission acts upon the application for rehearing 
within thirty days after it is filed, such application may be 
deemed to have been denied. No proceeding to review any 
order of the Commission shall be brought by any person 
unless such person shall have made application to the 
Commission for a rehearing thereon. 

(b) Any party to a proceeding under this Act aggrieved 
by an order issued by the Commission in such proceeding 


I 

I 
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may obtain a review of such order in the Circuit Cour^; 
of Appeals of the United States for any circuit wherein 
the licensee or public utility to which the order relates is 
located or has its principal place of business, or in the 
United States Court of Appeals for the District of Columbia, 
by filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a 
written petition praying that the order of the Commission 
be modified or set aside in whole or in part. A copy of 
such petition shall forthwith be served upon any member 
of the Commission and thereupon the Commission shall 
certify and file with the court a transcript of the record 
upon which the order complained of was entered. Upon 
the filing of such transcript such court shall have exclusive 
jurisdiction to affirm, modify, or set aside such order in 
whole or in part. No objection to the order of the 
Commission shall be considered by the court unless 
such objection shall have been urged before the Com¬ 
mission in the application for rehearing unless there 
is reasonable ground for failure so to do. The finding 
of the Commission as to the facts, if supported by sub¬ 
stantial evidence, shall be conclusive. If any party shall 
apply to the court for leave to adduce additional evi-i 
dence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were 
reasonable grounds for failure to adduce such evidence 
in the proceedings before the Commission, the court mayi 
order such additional evidence to be taken before the Com¬ 
mission and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 
seem proper. The Commission may modify its findings | 
as to the facts by reason of the additional evidence soi 
taken, and it shall file with the court such modified or new 
findings which, if supported by substantial evidence, shall 
be conclusive, and its recommendation, if any, for the 
modification or setting aside of the original order. The 
judgment and decree of the court, affirming, modifying, or | 
setting aside, in whole or in part, any such order of the 
Commission, shall be final, subject to review by the Supreme i 
Court of the United States upon certiorari or certification ! 
as provided in sections 346 and 347 of Title 28. 
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Act of February 15, 1901—31 Stat. 790 

Chap. 372—An Act Relating to Rights of Wag through 
certain parks, reservations * * * and other public lands. 

* # # # # * # 

That the Secretary of the Interior be, and hereby is. 
authorized and empowered, under general regulations to 
be fixed by him, to permit the use of rights of way through 
the public lands, forest and other reservations of the 
United States, and the Yosemite, Sequoia, and General 
Grant National Parks, California, for electrical plants, poles, 
and lines for the generation and distribution of electrical 
power, and for telephone and telegraph purposes, and for 
canals, ditches, pipes and pipe lines, flumes, tunnels, or 
other water conduits, and for water plants, dams, and 
reservoirs used to promote irrigation or mining or quarry¬ 
ing, or the manufacturing or cutting of timber or lumber, or 
the supplying of water for domestic, public, or any other 
beneficial uses to the extent of the ground occupied by such 
canals, ditches, flumes, tunnels, reservoirs, or other water 
conduits or water plants, or electrical or other works 
permitted hereunder, and not to exceed fifty feet on each 
side of the marginal limits thereof, or not to exceed fifty 
feet on each side of the center line of such pipes and pipe 
lines, electrical, telegraph, and telephone lines and poles, 
by any citizen, association, or corporation of the United 
States, where it is intended by such to exercise the use 
permitted hereunder or any one or more of the purposes 
herein named: Provided , That such permits shall be allowed 
within or through any of said parks or any forest, military, 
Indian, or other reservation only upon the approval of the 
chief officer of the department under whose supervision 
such park or reservation falls and upon a finding by him 
that the same is not incompatible with the public interest: 
Provided further, That all permits given hereunder for 
telegraph and telephone purposes shall be subject to the 
provisions of title sixty-five of the Revised Statutes of the 
United States, and amendments thereto, regulating rights 
of way for telegraph companies over the public domain: 
And provided further, That any permission given by the 
Secretary of the Interior under the provisions of this Act 
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may be revoked by him or his successor in his discretion, 
and shall not be held to confer any right, or easement, or 
interest in, to, or over any public land, reservation, or 
park. 

Approved, Feb. 15, 1901. I 

i 

Note: The Act of 1901 is distributed throughout the U. S. Code as 
sections 79, 419 and 522 of Title 16, and as section 959 of Title 43. 


Act of March 4, 1911—36 Stat. 1253 

“Chap. 2.18—An Act Making appropriations for the 
Dept, of Agric. for the fiscal year ending June thirtieth, 
nineteen hundred and twelve 

******* 

That the head of the department having jurisdiction over 
the lands be, and he hereby is, authorized and empowered, 
under general regulations to be fixed by him, to grant an 
easement for rights of way, for a period not exceeding fifty 
years from the date of the issuance of such grant, over, 
across, and upon the public lands, national forests, and 
reservations of the United States for electrical poles and 
lines for the transmission and distribution of electrical 
power, and for poles and lines for telephone and telegraph 
purposes, to the extent of twenty feet on each side of the 
center line of such electrical, telephone, and telegraph lines 
and poles, to any citizen, association, or corporation of the 
United States, where it is intended by such to exercise the 
right of way herein granted for any one or more of the 
purposes herein named: Provided, That such right of way 
shall be allowed within or through any national park, na¬ 
tional* forest, military, Indian, or any other reservation 
only upon the approval of the chief officer of the depart¬ 
ment under whose supervision or control such reservation 
falls, and upon a finding by him that the same is not 
incompatible with the public interest: Provided, That all 
or any part of such right of way may be forfeited and 
annulled by declaration of the head of the department 
having jurisdiction over the lands for nonuse for a period 
of two years or for abandonment. 


I 
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That any citizen, association, or corporation of the United 
States to whom there has heretofore been issued a permit 
for any of the purposes specified herein under any existing 
law may obtain the benefit of this act upon the same terms 
and conditions as shall be required of citizens, associations, 
or corporations hereafter making application under the 
provisions of this statute. 

• •••••• 

Approved, March 4, 1911. 


I 


I 


Note: The Act of 1911 is distributed throughout the U. S. Code as 
sections 5, 420 and 523 of Title 16, and as section 961 of Title 43. 
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Hmteh Stated Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10432 

Pacific Power & Light Company, petitioner 

v. 

Federal Power Commission, respondent 


ON PETITION TO REVIEW ORDERS OF THE FEDERAL POWER 

COMMISSION 


BRIEF FOR RESPONDENT 


counterstatement of the case 

The Petitioner, Pacific Power & Light Company, seeks j 
review, under Section 313 (b) of the Federal Power Act, 1 and i 
under Section 10 of the Administrative Procedure Act (60 j 
Stat. 243, 5 U. S. C. 1009), of the Federal Power Commission’s 
order issued May 27, 1949 (Jt. App. 6) dismissing application i 
for amendment of the license for Project No. 1447 to include j 
a transmission line, and of the Commission’s order issued July 
20,1949 (Jt. App. 10) denying rehearing. 

On August 11, 1948, Petitioner filed an application (Jt. 
App. 1) for amendment of its license for Project No. 1447 to 
include authorization for a transmission line (Exhibit A, Jt. 
App. 24) extending between Petitioner’s Tygh Valley power 
plant and its Cove power plant, the latter being under Federal 
Power Commission license as Project No. 1447. 

1 Relevant portions of the Federal Power Act are printed in Appendix A 
hereto. 


( 1 ) 
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By its order dated May 25,1949 (Jt. App. 6) the Comim^ion 
dismissed the application for amendment of the license to in¬ 
clude the transmission line upon a finding that the purpose of 
the line was to transmit power from the Pacific Northwest 
Power Pool into the area served by the Cove plant, by tying in 
with Petitioner’s interconnected primary transmission system 
at its Tygh Valley plant on the White River, Oregon. Ac¬ 
cordingly, the Commission found that the proposed line was 
an extension of Petitioner’s interconnected primary transmis-- 
sion system and was not part of Project No. 1447, or a primary 
line, as the term “project” is defined in Section 3 (11) of the 
Act. 

Petitioner filed application for rehearing on June 24, 1949 
(Jt. App. 7), pursuant to Section 313 (a) of the Act. The 
Commission denied the application for rehearing on July 19, 

1949 (Jt. App. 10) stating that the Petitioner “does not ques¬ 
tion the correctness of our findings of fact, and it has not sub¬ 
mitted or offered to submit any additional factual information 
in support of its application for amendment of the license.” 
Thereafter, pursuant to Section 313 (b) of the Act, Petitioner 
filed its petition for review of the orders referred to above (Jt. 
App. 13). Petitioner does not contend that the transmission 
line involved (Jt. App. 24) is a primary line or part of a proj¬ 
ect, and does not question the Commission’s findings of fact. 

QUESTION PRESENTED 

i 

The question presented for a decision by the Court in this 
case has been stipulated by the parties (Jt. App. 23) and is 
presented pursuant to order of the Court dated January 18, 

1950 (Jt. App. 28). The single question presented is as fol¬ 
lows: 

By virtue of the Federal Power Act, does the Federal 
Power Commission have exclusive jurisdiction to au¬ 
thorize construction, maintenance and operation of an 
electric transmission line, conveying energy from hydro¬ 
electric sources, which crosses lands of the United States 
(which are not allotted Indian lands or lands in national 
monuments and national parks), regardless of the basic 
nature, purpose and function to be served by such line? 
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STATUTES INVOLVED 

The Commission has proceeded in this case under the au¬ 
thority of the Federal Power Act as amended August 26, 1935 
which was an amendment of the Federal Water Power Act of 
1920 (41 Stat. 1063), and contends that the authority to per¬ 
mit construction and operation of nonproject transmission 
lines, such as the one involved here, is vested in the Secretary 
of Agriculture or the Secretary of the Interior, depending upon 
the status of the lands to be occupied, under the Acts of Feb¬ 
ruary 15, 1901 (31 Stat. 790, 16 U. S. C. 522, 43 U. S. C. 959) 
and March 4, 1911 (36 Stat. 1253, 16 U. S. C. 523, 43 U. S. C. 
961), or is vested in the Secretary of the Army under the Act 
of March 3, 1899 (30 Stat. 1151, 33 U. S. C. 403) where the 
lines cross navigable waters. If the Commission is in error, 
the authority of these other Departments is correspondingly 
affected. 

SUMMARY or ARGUMENT 

The authority of the Commission to include a transmission 
line in a “licensed” or an “unlicensed” project is limited by the 
definition of “project” contained in Section 3 (.11) of the Fed¬ 
eral Power Act. Therefore, the basic nature, purpose and func¬ 
tion to be served by a transmission line must be considered by 
the Commission in determining its authority to license the line. 

The Commission properly construed its licensing authority 
in dismissing the application. The statute is clear on its face 
and consequently no resort to legislative history is necessary. 
However, the legislative history supports the interpretation of 
the Commission. 

The Commission’s finding of fact that the transmission line 
is not a primary line or part of a project as defined in Section 
3 (11) of the Federal Power Act is supported by substantial 
evidence submitted by Petitioner in its application for amend¬ 
ment of the license for Project No. 1447. 

The Commission’s action referring the applicant to the Sec¬ 
retary of the Interior for the necessary authority to occupy the 
public land under his supervision was appropriate. 

The administrative interpretations of licensing authority 
prior to the Commission’s determination of March 7,1941 were 
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not consistent with respect to authority to license transmission 
lines. The reenactment by Congress in 1935 of the licensing 
provisions did not enlarge the Commission’s licensing author¬ 
ity with respect to transmission lines. ! 

The Departments of Agriculture, Interior and Army have 
cooperated with the Commission in the issuance of licenses, 
but they have not renounced and could not disclaim the juris¬ 
diction remaining in those Departments. 

The Commission’s action was limited by its statutory au¬ 
thority and there is no basis for Petitioner’s allegation of lack 
of due process. Furthermore, the question of due process is 
not within the stipulated question presented. 

ARGUMENT 

I. The Commission properly construed its statutory authority 

The Commission refused to amend the license under the Fed¬ 
eral Power Act held by Petitioner for its Cove powder plant 1 
(Project No. 1447) to include therein a transmission line ex¬ 
tending between that plant and the Tygh Valley power plant. 
It said that the line was not a part of the “project” as that 
term is defined in Section 3 (11) of the Federal Power Act. 
The Petitioner contends that whether the transmission line is 
a part of the “project” or not, the Commission may license its 
construction and operation under Section 4 (e) of the Act. 

The licensing of transmission lines which are not part of a 
hydroelectric “project” as that term is defined in the Act is 
neither appropriate nor requisite to the complete fulfillment 
of the licensing objectives of the Federal Power Act and is not 
within the licensing authority conferred by that Act. 

The Federal Water Power Act, approved June 10, 1920, is 
now Part I of the Federal Power Act, and contains the statu¬ 
tory provisions brought into question here. This statute was 
the product of many years of debate over what legislative 
measures should be adopted to foster power development of 
the nation’s water resources subject to Federal jurisdiction 
and to fully protect the public interests. The statutes up to 
that time had dealt with water-power development in an in¬ 
complete and haphazard fashion and were unsatisfactory from 
the standpoint of both the investors and the general public. 
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The report of the House Committee on Water Power on the 
bill which was finally approved, in giving the history of this 
legislation pointed out that the bill was designed to establish 
a Commission which would exercise the power theretofore ex¬ 
ercised by its three members, the Secretaries of War, Agricul¬ 
ture, and Interior, “in connection with water-power develop¬ 
ment under their several jurisdictions.” 2 

The title of the Act as it was passed stated that it was an 
Act “To create a Federal Power Commission; to provide for 
the improvement of navigation; the development of water 
power; the use of the public lands in relation thereto” and to 
repeal a certain statute. In its First Annual Report, 1921 
(pp. 51^52), the Commission noted this limitation of its licens¬ 
ing functions to water-power development and said: 

On neither the public lands and reservations nor on 
the waters of the United States is the jurisdiction of 
the Federal Power Commission as broad as the jurisdic- 
I tion of Congress. The latter has authority over all 

forms of use; the Commission is limited to considera¬ 
tion of the projects designed to produce water power. 
Structures or diversions having any other purpose unless 
incidental to works constructed for power purposes or 
a necessary part of a comprehensive scheme of develop¬ 
ment, are not within the jurisdiction of the Commission. 

Other statements appearing in the First Annual Report of 
the Commission (p. 47) pointed out the defects of early stat¬ 
utes (including the Acts of February 15, 1901 and March 4, 
1911 which are of significance here) and said that “many other 
attempts were made to secure legislation better adapted to the 
expanding needs of water-power development, and scores of 
bills were introduced in Congress for this purpose.” 3 The 
Commission added, “Finally, proposals for legislation affect¬ 
ing water power uses of the public lands and reservations, 
previously considered entirely separately from similar uses of 
navigable waters, were merged with the latter and thereafter 
considered as a unit.” 

1 H. Kept. No. 61, 66th Cong., 1st Sess., June 24,1919, p. 5. 

* Emphasis supplied throughout this brief, unless otherwise indicated. 
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In refusing the license amendment requested by the Peti¬ 
tioner in this case, the Commission said that the transmission 
line for which authority was sought was not a part of the 
“project” for which it had issued a license, thereby following 
an interpretation of the statute which it had adopted on 
March 7,1941 (Jr. App. 11). By that interpretation, as by its 
orders in this case, the Commission is limiting its licensing au¬ 
thority, in accordance with the terms of the statute, to those; 
water-power developments and appurtenant facilities which 
the Act is designed to foster and protect. The Petitioner asks 
the Court and the Commission to extend that authority to all 
transmission lines conveying energy from hydroelectric 
sources regardless of the basic nature and function of such 
lines. 

Section 4 (e) of the Act authorizes the Commission to: 
issue licenses * * # to any corporation # * * 

for the purpose of constructing, operating, and main¬ 
taining dams, water conduits, reservoirs, power houses, 
transmission lines, or other project works necessary or 
convenient for the development, transmission, and uti¬ 
lization of power across, along, from or in any of the 
streams * # * over which Congress has jurisdiction 

under its authority to regulate commerce * * * or 
upon any part of the public lands and reservations of the 
United States * * *. 

Section 3 (12) of the Act defines project works to mean “the 
physical structures of a project.” Section 3 (11) states that 1 
as used in the Act the word— 

“project” means complete unit of improvement or de¬ 
velopment, consisting of a power house, all water con¬ 
duits, all dams and appurtenant works and structures 
(including navigation structures) which are a part of 
said unit, and all storage, diverting, or forebay reser¬ 
voirs directly connected therewith, the primary line or 
lines transmitting power therefrom 
to the point of junction 

with the distribution system or 
with the interconnected primary transmission i 
system, 
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all miscellaneous structures used and useful in connec¬ 
tion with said unit or any part thereof, and all water 
rights, rights-of-way, ditches, dams, reservoirs, lands, 
or interest in lands the use and occupancy of which are 
necessary or appropriate in the maintenance and oper¬ 
ation of such unit. 

It will be noted that, as thus defined, the only transmission 
line that forms a part of a project is the primary line or lines 
transmitting power from the generating facilities to the point 
of function with the distribution system or to the point of 
function with the interconnected primary transmission sys¬ 
tem. Inasmuch as “project works” means the physical struc¬ 
tures of a project, as defined, it necessarily follows that the 
words “transmission lines,” immediately preceding the words 
“or other project works,” were intended to mean, and to refer 
to, “the primary line or lines” which are embraced within the 
definition of the term “project.” By necessary implication, 
no other transmission lines could be parts of a project unless 
they are “other project works,” such as lines used to transmit 
power for pumping or for operating reservoir gates or for other 
purposes in connection with operation of the project. 

This construction of Section 4 (e) is borne out by other 
provisions of the Act wherein it is clearly indicated that the 
license which the Commission is authorized to issue is limited 
to a project, or project works as defined in Sections 3 (11) 
and 3 (12). For example, Section 14 expressly reserves the 
right of the United States, upon the expiration of the license, 
to take over “any project or projects as defined in section 3 
hereof, and covered in whole or in part by the license.” 4 

The Commission is required by Section 10 (a) of the Act 
to see that necessary project facilities or works are available 
for the improvement and utilization of water-power develop¬ 
ment, and for other beneficial public uses, and, if necessary in 
order to secure such plan, “the Commission shall have author¬ 
ity to require the modification of any project and of the plans 
and specifications of the project works before approval.” 

4 The Commission is authorized to issue licenses for all or for part of 
project works by Sections 4 (e) and 10 (i) of the Act. 
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Therefore, the Commission must see that there is some means 
of transmitting project power to consumers either directly by 
connection with a distribution system or indirectly through 
a connection with an interconnected transmission system. 
Such connections are usually made by means of a primary 
line or lines described in Section 3 (11) of the Act. However, 
such connection may be made at the high side of the generating 
plant or at the bus-bar, in which event no “primary line or 
lines” would be necessary for the “project.” 

The statutory provisions referred to show that the Com¬ 
mission cannot consider power plants as isolated projects but 
must consider the means for transmitting the generated power 
from a plant to a point where it can be distributed. The 
mere fact that a primary line from a hydroelectric power project 
serves also as a segment in an interconnected transmission sys¬ 
tem does not eliminate it as a part of a “project” if its primary 
function is to transmit power from a licensed plant to the dis¬ 
tribution system, Montana Power Co. v. Federal Power Corrib 
mission, 112 F. 2d 371 (C. C. A. 9, 1940). 

In this instance and according to the application (Jt. App. 3), 
the purpose of the transmission line is to move power towards 
rather than from the Cove plant (Project No. 1447). The 
application to include the transmission line shows (Jt. App. 2) 
that the line is to be operated to supply additional power to the 
area served by the Cove plant (Project No. 1447) by transmit¬ 
ting such additional power from the Pacific Northwest Power , 
Pool through a connection with Petitioner’s interconnected 
transmission system at its Tygh Valley plant. 5 Accordingly, 
the line is not for the purpose of transmitting power from the 
Cove plant (Project No. 1447) to the point of junction with 
a distribution system or to the point of junction with an inter¬ 
connected primary transmission system. i 

While the basis of the Commission’s licensing jurisdiction 
may vary, depending on whether the project works are to be 
located in a navigable water of the United States, affect inter- 

B The Pacific Northwest Power Pool is further described in State v. Superior 
Court for Chelan County, 208 P. 2d 849, 855. 
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state or foreign commerce, occupy lands of the United States, 
or utilize surplus water or water power from a Government 
dam, it is clear on the face of the statute in Sections 4 (e) 
and 10 (i) that the Commission has authority to issue only 
three types of licenses: (1) A license covering a minor part 
only of a complete project, such as a primary line extending 
therefrom; 6 (2) a license covering a complete project of not 
more than one hundred horsepower installed capacity; and 
(3) a license covering a project of more than one hundred horse¬ 
power installed capacity, for convenience termed “major 
project.” 

With respect to types of licenses (1) and (2) above, the 
Commission may, in its discretion specifically granted by Sec- ! 
tion 10 (i), “waive such conditions, provisions, and require¬ 
ments of this Part [Part I of the Act], except the license period j 
of fifty years, as it may deem to be to the public interest to 
waive under the circumstances.” All of the licenses for major 
projects, designated type (3) above, must include all of the 
provisions of the Act in view of Section 6, which provides that j 
“each such license shall be conditioned upon acceptance by 
the licensee of all the terms and conditions of this Act.” 
Authorization to occupy lands of the United States by the 
transmission line in question would not be within any of the 
three types enumerated. 

Aside from the Federal Power Act, the Commission has no 
other or inherent power or authority to issue licenses for trans¬ 
mission lines, and since the Federal Power Act does not author¬ 
ize a license for a transmission line which is not one of the 
“project works” or a part of a “project,” the Commission prop¬ 
erly dismissed the application and referred Petitioner to the 
Secretary of the Interior for the necessary authority, since he 
admittedly has supervision over the public lands involved 
(Jt. App. 6-7). 

8 The majority of licenses issued for a minor part only of a project have 
been for transmission lines, although some licenses cover canals and diver¬ 
sion conduits. The Commission’s rules and regulations provide a simplified 
procedure in applying for such licenses, IS CFR 4.70, 4.71, and 4.75, as 
interpreted at 18 CFR 2.2. 
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II. The legislative history supports the interpretation of the 

Commission i 

It has been shown that under the provisions of Section 4 (e) 
of the Act as limited by Sections 3 (11) and 3 (12) the Com¬ 
mission is without authority to license a transmission line un¬ 
less it is a “project works” and, therefore, a part of a “project.” 
The statute is clear on this point, and, therefore, it is unneces¬ 
sary to resort to legislative history, which should be examined 
only when there is ambiguity in the statute, United States v. 
Missouri Pacific Railroad Company , 278 U. S. 269, 278: 

Where the language of an enactment is clear and con¬ 
struction according to its terms does not lead to absurd 
or impracticable consequences, the words employed are 
to be taken as the final expression of the meaning in¬ 
tended. 

However, the Petitioner contends (Br. 16, 26) that the testi¬ 
mony of Mr. Edward C. Finney, who later became Secretary 
of the Interior (Hearings before the House Committee on Pub¬ 
lic Lands on H. R. 14893,63d Cong., 2d Sess.. pp. 5-7), indicates 
or shows that the Acts of February 15, 1901 and March 4, 1911 
were repealed or superseded by the Federal Water Power Act 
of June 10, 1920 with respect to all electric transmission lines 
transmitting hydroelectric power. If, as stated in footnote No. 
15 of Petitioner’s brief, the provisions of the Federal Power 
Act were similar to the provisions of the bill with respect to 
which Mr. Finney was testifying, we would not be in disagree¬ 
ment with Petitioner here; for no doubt under that circum¬ 
stance the application involved here would have been granted 
rather than dismissed for lack of jurisdiction. 

The bill with respect to which Mr. Finney was testifying in 
1914 was H. R. 14893, 63d Cong., 2d Sess. (Footnote No. 13, 
p. 15, Pet. Br.) Section 1 of that bill provided: 

That the Secretary of the Interior be, and hereby is 
authorized and empowered, under general regulations i 
to be fixed by him, to lease any part of the lands and 
other property of the United States (including Alaska), 
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reserved or unreserved, including lands in national for- ! 
ests, national monuments, military and other reserva¬ 
tions, not including national parks, for a period not 
longer than fifty years for the purpose of constructing, 
maintaining, and operating dams, water conduits, res¬ 
ervoirs, power houses, transmission lines, and other 
works necessary or convenient to the development, gen¬ 
eration, transmission, and utilization of hydroelectric 
power, which leases shall be irrevocable except as herein 
provided, but which may be declared null and void upon 
breach of any of their terms: # # V 

H. R. 14893 did not propose the licensing of a “project’ 7 as a 
“complete unit of development” such as called for in Section 
3 (11) of the Federal Power Act and did not contain a definition 
of the words and phrases used therein. Therefore, those words 
and phrases would be given their ordinary meaning as testified 
to by Mr. Finney. 

Up to the end of 1917 the subject of water power legislation j 
had been a matter of great public interest for many years. ! 
Numerous bills had been introduced providing for the de- j 
velopment of hydroelectric power on navigable rivers, others I 
for such development on public lands; some passed the Senate, 
some the House, but none had been enacted into law. 

This unsatisfactory situation caused President Wilson to re¬ 
quest the Secretaries of War, Interior and Agriculture to draft 
a bill for submission to Congress providing for the use of Gov¬ 
ernment lands and navigable streams for hydroelectric proj- 
• ects. These three Secretaries, at the President’s request, pre¬ 
pared the original draft of the so-called “Administration bill” 
and presented it to President Wilson in the fall of 1917. Early 
in December 1917 President Wilson requested a conference 
with the members of the Committees on Interstate and For¬ 
eign Commerce, Public Lands, and Rules of the House of 
Representatives. At this conference the President suggested 
that a special water power committee be created in the House, 
to which committee all bills pending in the House relating to 
the construction of power projects on public lands and naviga¬ 
ble streams should be referred. At this meeting the President 
handed to the Chairman of the Committee on Rules the orig- 
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inal draft of the “Administration bill”, which was printed and 
distributed to the Members of the House. 

The Committee on Rules, in accordance with the President’s 
request, offered in Congress a resolution providing for the cre¬ 
ation of a Special Committee on Water Power to consider all 
bills pertaining to the utilization of public lands for power 
purposes. Such a committee was appointed, and the original 
draft of the “Administration bill” was referred to that Com* 
mittee. Sometime after the appointment of this special com¬ 
mittee, it was informed by the Chief Engineer of the Forest 
Service that the Secretaries of War, Interior and Agriculture 
desired in the interest of clarity to suggest some amendments 
to the original draft of the “Administration bill,” and some 
weeks later there was presented to the special committee a re¬ 
vision of the original draft of the “Administration bill” with, 
the proposed amendments of the Secretaries. 

After long and exhaustive hearings upon the original bill 
and the amendments suggested by the Secretaries, and after 
considering the entire licensing matter in executive session for 
several weeks, the committee recommended that the original 
draft of the “Administration bill,” with certain amendments, 
be passed, and thereafter Congress did pass, with further 
amendments not important here, what became the Federal 
Water Power Act of 1920. 

The original draft of the “Administration bill” as prepared 
by the three Secretaries and submitted to the President of the 
United States and by him submitted to Congress, contained 
the following definition of the word “project”: 

“project” means complete unit of improvement or de¬ 
velopment, consisting of a power house, * * * the i 
primary line or lines transmitting power there- 1 | 
from, * * *. 

The amendments thereafter proposed to the special Water 
Power Committee by the three Secretaries modified the defini¬ 
tion of the word “project” to read in the exact manner in 
which it appears in Section 3 (11) of the present Federal Power 
Act, namely: i 

(11) * * * “project” means complete unit of 

improvement or development, consisting of a power 
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house, * * * the primary line or lines transmit¬ 
ting power therefrom to the point of junction with the 
distribution system or with the interconnected primary 
transmission system. * * *. [Italics as they ap¬ 

peared in amended bill submitted by the three 
Secretaries.] 

Under the original draft there would have been no limit as to 
the transmission lines which could have been included in a 
project. It is to be presumed that Congress knew what it was 
doing when by adopting the amendment it limited the Com¬ 
mission’s jurisdiction by amending the definition of the word 
“project” as recommended by the three Secretaries. The 
meaning of the amendment as recommended by the Secretaries 
and adopted by Congress is made even more plain by the above 
italics; namely, that the “project” shall include the primary 
line from the power plant to the point of junction of either 
the distribution system or the interconnected primary trans¬ 
mission system, that is, to the point of junction with either 
one or the other. It is clear, conversely, that the amendment 
would exclude from the “project” any transmission line which 
was not part of the project (H. Rpt. No. 715, 65th Cong., 2d 
Sess., entitled “The Water Power Bill,” p. 31, Exhibit B). 

i 

III. Prior to March 7, 1941, administrative interpretations 
with respect to authority to license transmission lines were 
not consistent 

The authority to permit the construction and operation of 
electric power lines occupying national forest lands is vested 
in the Secretary of Agriculture under the Acts of February 15, 
1901 (31 Stat. 790, 16 USC 522) and March 4, 1911 (36 Stat. 
1253, 16 USC 523). Similar authority is conferred by those 
statutes upon the Secretary of the Interior (43 USC 959, 961) 7 
for lines occupying other lands of the United States subject to 
his jurisdiction. Under Section 10 of the River and Harbor 
Act of March 3,1899 (30 Stat. 1151, 33 USC 403) the Secretary 

T See Opinion of Attorney General holding that the authority of the two 
Secretaries is divided under these Acts insofar as related to lands under their 
respective jurisdiction, 29 Ops. A. G. 303, 30 Ops. A. G. 263, 268-269, and 
32 Ops. A. G. 525, 527. 
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of the Army is authorized to issue permits for electric lines 
crossing navigable waters of the United States. 

Upon the approval of the Federal Water Power Act on June 
10, 1920 the authority of the three Secretaries who were ex 
officio its members was superseded with respect to those water 
power projects and project works for which the new Federal 
Power Commission was authorized to issue licenses, Section 

I 

29 of the Power Act expressly providing “that all Acts or parts 
of Acts inconsistent with this Act are hereby repealed.” The 
Attorney General in 1921, in an opinion directed to the Sec¬ 
retary of Agriculture (32 Ops. A. G. 525), said of the Federal 
Water Power Act: 

It seems clear that it was the purpose of Congress 
to bring under this Act all future power development 
within the jurisdiction of the United States and to con¬ 
centrate in the hands of the Federal Power Commission 
all of the administrative authority thereover which was 
in part previously distributed among the Secretaries of ; 
the Interior, Agriculture and War. It is also clear that 
no further original permits, at least, were thereafter to 1 
be issued by the Secretaries (p. 528). I 

The Power Act did not, as the Attorney General inadvert¬ 
ently said, cover “all future power development within the 
jurisdiction of the United States.” It did not, as Petitioner 
correctly states (Pet. Br. 29) give the Commission authority 
to license steam-electric generating plants, and from the very 
beginning has been construed by the Commission as relating 
primarily to water-power development. 8 If steam-electric gen- ' 
erating plants are not subject to license under Section 4 (e) 
of the Federal Power Act, it is obvious that electric lines from 
those plants do not come within that section. The Petitioner 
has recognized this limitation in the draft of the question sub- 

*It was not until the Act was amended on August 26, 1935 ( 49 Stat 838) 
that Part II of the present statute was added to give the Commission au¬ 
thority over interstate electric public utility companies, although even ! 
there the authority over steam-electric generating plants Is extremely I 
limited. 
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mitted in this proceeding which relates to an electric trans¬ 
mission line “conveying energy from hydroelectric sources.” 

This and other limitations on the scope of the Federal Water 
Power Act becoming apparent early in its administration it 
was found to be imperative to determine precisely what facil¬ 
ities were brought within the exclusive licensing authority of 
the Commission. The precise delineation here involved was 
suggested on several occasions but not finally adopted by the 
Commission until March 7,1941. 

There was considerable difficulty up to 1941 in determining 
what lines were within the Commission’s licensing authority, 
and what lines might be considered as outside of such author¬ 
ity. In an opinion to the Commission under date of May 11, 
1927, the Chief Counsel of the Commission held that the 
authority which the Federal Water Power Act vested in the 
Commission— 

would extend to licensing lines for the transmission or 
distribution of power although such lines are not within 
the definition of a project. In so construing it I have 
had to treat the purpose as controlling the inference 
from the use of the word “other” in the phrase “other 
project works” following the authority to license trans¬ 
mission lines so that the Commission would have au¬ 
thority to license transmission lines that were not with¬ 
in the definition of “project works” which is defined as 
meaning “the physical structures of a project.” If the 
Commission has authority to license “interconnected 
primary transmission lines” I see no reason why its 
authority should not extend to distribution lines. 9 

The Commission attempted to work out some method of 
handling license applications and issuing licenses for distribu¬ 
tion lines through field representatives in the Forest Service, 
since those field representatives issue many Special Use Per¬ 
mits for other uses of national forest lands. Finding consid¬ 
erable difficulty in working out such arrangements, the two 
agencies each continued to issue authorizations for distribu- 

* Attached hereto as Appendix B. 
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t:on lines,, the Commission construing the reference in Section 
4 (e) of the Federal Power Act to other project works as in¬ 
cluding transmission and distribution lines which were not 
within the definition of “project works” and “project” in 
Sections 3 (12) and 3(11). 10 

Throughout the period from 1920 up to 1941 the Corps of 
Engineers, pursuant to authority delegated by the Secretary 
of War under Section 10 of the River and Harbor Act of March 
3, 1899, supra, continued, through the field officers of the Corps, 
to issue permits for electric lines across navigable waters of the 
United States. This practice continues to the present time 
under regulations which define in very broad terms the facili¬ 
ties for which permits are given. 11 War Department permits 
were even issued prior to 1941 for some lines which might 
otherwise have been classified as primary transmission lines 
from hydroelectric projects, and of course there are hundreds 
of permits for other lines which would not be so classified. 12 

As a practicable matter during the fifteen years between the 
passage of the original statute in 1920 and its amendment in 
1935 the Commission did not have adequate technical staff to 
examine all applications in sufficient detail to enable the Com¬ 
mission to make appropriate findings in the less important 
cases such as those involving transmission lines. This situa¬ 
tion is probably best explained by reference to a letter dated 
January 28, 1928, from the Commission to the Chairman of 

_ i 

19 For example, on October 13, 193G the Commission adopted a regulation 
providing that applications duly filed with the United States Forest Service 
on Forest Service Special Use Application Form 86G, for permits for the 
use of Forest Service lands for electric lines, to operate at 11,000 volts or 
less, “shall be deemed to constitute applications for minor part licenses 
for the construction, maintenance and operation of such lines under the 
Federal Tower Act,” 18 C. F. R. 4.75, Cf. 36 C. F. R. 211.5, 36 C. F. R. , 
251.1 relating to Forest Service permits and 43 C. F. R. 245.2, relating to 
public lands permits. 

11 33 CFR 209.130. Electric lines are not mentioned in these regulations. 

13 One such line crosses the Ohio River from the Louisville, Kentucky plant 
licensed as Project No. 2S9. Another such line crosses the Susquehanna 
River from the Conowingo plant licensed as Project No. 403. No attempt 
has been made to ascertain other instances. 
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the House Committee on Interstate and Foreign Commerce. 
That letter 13 reads, in part, as follows: 

Hon. James S. Parker, 

Chairman, Committee on Interstate and Foreign 
Commerce, 

House of Representatives, United States. 

Dear Mr. Parker: I am in receipt of your communi¬ 
cation of December 21 submitting for report H. R. 8141, | 
a bill authorizing additional employees for the Federal | 
Power Commission, and for other purposes. 

The proposed legislation is for the purpose of curing j 
a serious situation in the work of the Federal Power 
Commission. The commission was created in 1920 and 
was given responsibilities over the disposition and use j 
of the Nation’s water-power resources many times 
greater than had previously been placed upon the sev¬ 
eral executive departments. It was, however, given no 
personnel with which to perform its work, and, in con¬ 
sequence, it has been necessary for the commission to 
leave the greater part of its duties unperformed. Atten¬ 
tion has repeatedly been called to this situation both 
in the annual reports of the commission and in recom¬ 
mendations heretofore made in reports on similar legis¬ 
lation. * * * 

While we have not undertaken an extensive presentation of 
the situation prior to 1941, it cannot be said that the Commis¬ 
sion was consistent prior to that time. 

For example, the Commission’s minutes of its meeting held 
on June 1,1927 show the following: 

4. The Executive Secretary made the following state¬ 
ment. The Pennsylvania Power & Light Company has 
made application for amendment of license issued Sep¬ 
tember 29, 1924 for a power project on the Wallen- 
paupack Creek to exclude the transmission line from 
the project and to substitute revised exhibits to show 

15 Hearing on H. R. S141 before tbe House Committee on Interstate and 
Foreign Commerce, 70tli Cong., 1st Scss., pp. 37-39. 
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the project area and works as constructed. By section 
3 of the Federal Water Power Act the term “project” is 
defined as a complete unit of improvement or develop¬ 
ment including therein “the primary line or lines trans¬ 
mitting power therefrom to the point of junction with 
the distribution system or with the interconnected 
primary transmission system”. It appears that by plans 
developed by the company since license was issued, the 
transmission line now covered by the license will be a 
part of “the interconnected primary transmission sys¬ 
tem” of the company which will be served not only by 
the Wallenpaupack plant but by other plants of the 
company. For this reason it does not appear that the 
transmission line is any longer properly a part of the 
project. The Executive Secretary, therefore, recom¬ 
mended that the Commission authorize the amendment 
desired. 

The Commission thereupon took action as follows: 
In the matter of the application of the Pennsylvania 
Power & Light Company of Allentown, Pennsylvania, 
for amendment of license for Project No. 487 issued Sep¬ 
tember 29, 1924 to said company by the Federal Power 
Commission so as to exclude from the project the trans¬ 
mission line and to substitute certain revised exhibits; 
it was voted that the license be amended to exclude from 
the project the transmission line and to substitute the 
revised exhibits, and that the Executive Secretary be 
authorized to issue an amendment to said license evi¬ 
dencing such action. 14 

The above excerpt from the minutes of the Commission’s 
meeting of June 1, 1927 shows that, as of that date, the Com¬ 
mission considered that the function served by a transmission 
line was determinative of whether a particular line was nec¬ 
essary to complete the facilities of a particular project and that 
the Commission’s licensing authority may change with respect 


14 F. P. C. Seventh Annual Report (1927), pp. 131-132. 



19 


to a particular line as the function served by the line changed. 10 i 
This is the position of the Commission today. 

In an order dated July 6, 1939 (2 FPC 535) the Commis¬ 
sion approved an exhibit showing a primary line included in 
the license for Petitioner’s Cove Plant, Project No. 1447, which 
is the same license Petitioner now seeks to have amended. In 
this 1939 order the Commission said: 

(a) The facilities licensed as Project No. 1447 in¬ 
clude a 22,000-volt transmission line 1.9 miles long and 
extending from the project power home to a junction 
with the transmission line of Pacific Power & Light 
Company for which no map has been filed. 

The above order together with amendment No. 1 to the license j 
for Project No. 1447 appears at page 22 of the certified record j 
in the instant case. It will be seen that in granting the only 
amendment to the license involved here (Project No. 1447), j 
the Commission in 1939 employed the statutory language of 
Section 3 (11) defining a “project.” 

In Montana Power Company v. Federal Power Commission, 
supra., the Commission on June 13,1939 found that the trans¬ 
mission line for which license was sought would serve princi¬ 
pally as a primary line transmitting power from the Flathead 
project licensed as Project No. 5: 

to points of junction with the distribution system of the 
applicants at Thompson’s Falls, Missoula, and Ana¬ 
conda, Montana, in addition to serving as an intercon¬ 
nection between those distribution systems. 

* * * * * 

N 

The line is properly, therefore, a part of the Flathead 
project within the meaning of Section 3 (11) of the 
Federal Power Act, as a necessary adjunct to that com¬ 
plete unit of development. (At p. 372.) 

“ This action by the Commission was in accordance with a formal opin¬ 
ion by its first Chief Counsel, holding that the Federal Water Power Act 
vested in the Commission exclusive jurisdiction “over the matter of issuing 
licenses for power projects, or for parts thereof”, but that the earlier Right- 
of-Way Acts were not superseded as to transmission lines which are not 
part of a project, F. P. C. First Annual Report (1921), p. 139. 
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The court review in that case was directed to the Commis¬ 
sion’s insistence that the transmission line be included as part 
of the project works of Project No. 5 instead of being licensed, 
as requested by the power company, as separate line. 

Although the administrative interpretations prior to 1941 
were at times conflicting and frequently confusing, they were 
by no means consistent as suggested by Petitioner (Pet. Br. 
22-28). Since 1941 the three Departments and the Commis¬ 
sion have had no difficulty in administering the statute in a 
practical manner. There will always be problems in connection 
with the particular facilities to be considered as essential 
project works for license purposes, but the Commission’s 1941 
interpretation resolved most of the questions that had there¬ 
tofore arisen. 

Since the Commission was not “consistent” in its adminis¬ 
tration of the Act prior to 1935 10 and since Congress was 
advised that the Commission was not provided with adequate 
means to administer the Act, there is no merit in Petitioner’s 
argument (Br. 29-30) that the 1935 amendment to the Act 
“sanctioned” or granted authority to the Commission to license 
transmission lines which are not primary lines and are not part 
of a project. Moreover, when the Federal Water Power Act 
was amended in 1935 the amendments relating to licensing pro¬ 
visions were minor and did not touch upon the question here 
presented. 17 

14 In the ease of United States v. Oklahoma Gas <£ Electric Company, supra, 
the Supreme Court said it could find no consistent departmental practice 
“which can be said to amount to an administrative construction of the Acts 
in question” (at p. 21S). The Court was there referring to the Acts of 
1901 and 1911. There is even less justification for finding consistent ad¬ 
ministrative interpretation of the licensing provisions of the Federal Power 
Act as related to electric lines which were formerly covered by the earlier 
statutes. 

"House Report No. 1318, 74th Cong., 1st Sess., June 23, 1935, p. 7, stated: 
“The amendments to the present Federal Water Power Act are all minor. 
They have been requested by the Federal Power Commission largely for the 
purpose of clarifying the act in its application to situations that have arisen 
in its administration and also to strengthen it in certain particulars.” In 
commenting on the amendments to Section 4 of the Act, the House Report 
said: “The Commission's present licensing powers are brought together in 
subsection (e), an amendment to the present subsection (d).” No mention 
was made in either the House or Senate Committee reports (Senate Report 
No. 621) of the Commission’s jurisdiction over transmission lines. 
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IV. There has been no renunciation of jurisdiction by the 

cooperating Departments 

The Petitioner argues (Br. 31-39) from certain actions 
of the Department of the Interior and United States Forest 
Service that there was a “renunciation of jurisdiction’’ by those 
two Departments of their activity under the Acts of February 
15,1901 and March 4,1911, supra. 

From the organization of the Federal Power Commission 
under the Federal Water Power Act of 1920 (41 Stat. 1063) 
until its reorganization under the Act of June 23, 1930 (46 
Stat. 797), the Commission operated as an ex-officio commis¬ 
sion composed of the Secretaries of Agriculture, Interior and 
War. During that ten-year period there was very little, if 
any, purpose for a power company to question the jurisdiction 
of the Commission with respect to transmission lines since the | 
three ex-officio Commissioners were charged with administering 
all of the legislation on that subject either as heads of their 
respective departments or collectively as the Federal Power 
Commission. 

During the period prior to the Commission’s determination 
of March 7, 1941, the Departments of Agriculture, Interior, 
and War assisted the newly constituted Commission in its 
study of the problem, but it cannot be said that those Depart¬ 
ments ever renounced their authority to issue permits for trans¬ 
mission lines. The most that could be said is that those 
Departments cooperated with the new Commission. Even if 
the officials of those Departments had intended to renounce 
their jurisdiction, they, of course, could not do so except to the 
extent authorized by Congress, United States v. San Francisco, 
310 U. S. 16. 

While not involving the Federal Power Act, the decisions 
of the United States Court of Appeals for the Tenth Circuit 
and of the Supreme Court in United States v. Oklahoma Gas 
& Electric Co. (127 F. 2d 346,352,355 ; 318 U. S. 206, 213, 216), ! 
show that the Acts of February 15, 1901 and March 4, 1911 
are still in effect with regard to certain electric lines. The 
order of the Commission here under review by this Court 
shows the narrow class of electric lines which the Commis¬ 
sion’s interpretation would bring under the Federal Power Act 
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and remove from the authority of the earlier statutes. As to 
those lines which do not come within the definition of “project” 
in Section 3 (11) of the Federal Power Act there has never 
been supersedure of the earlier statutes. 

Section 29 of the Federal Power Act repeals prior Acts in¬ 
consistent therewith, although of course such a repeal operates 
only to the extent that there is repugnancy. Since the Acts 
of 1901 and 1911 are not expressly mentioned in the Federal 
Power Act, their repeal even in part must be definitely ascer¬ 
tainable if repeals by implication are not favored. As the 
Supreme Court said in United States v. Borden Co. (308 U. S. 
188, 198-199), referring to an earlier decision: 

There must be a positive repugnancy between the 
provisions of the new law and those of the old; and 
even then the old law is repealed by implication only 
pro tanto to the extent of the repugnancy. 

The extent of the repeal of the earlier statutes is determined 
by the facilities to which the Power Act applies, which is the 
question at issue in this proceeding. 

The continued effectiveness of the Acts of 1901 and 1911 was 
recognized in the Oklahoma Gas & Electric Co. case referred 
to when the Court of Appeals in 1942 and the Supreme Court 
in the following year discussed the application of those statutes 
to allotted Indian lands. While neither court mentioned the 
Federal Power Act, no necessity for such a reference appearing, 
both courts considered the scope of the 1901 and 1911 Acts 
and said that they were not applicable to allotted Indian lands 
to which the United States holds title in trust for the Indians 
to prevent improvident alienation. 

Consequently, the direction of the Commission in the order 
complained of (Jt. App. 6-7) that the Petitioner apply to the 
Secretary of the Interior for authority to construct and operate 
the line in question, was appropriate and should be affirmed. 

V. The question of denial of due process of law is not within 

the question presented 

The only question presented in this case is that set forth 
above, p. 2. Petitioner correctly states (Br. 4) that “the 
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parties hereto have agreed that the question above set forth 
is the sole issue to be decided here.” The Petitioner’s motion 
to have the case heard on the ‘'sole issue” presented was granted 
by order of this Court dated January 18,1950 (Jt. App. p. 28). 
Accordingly, the Petitioner’s argument as to whether Peti¬ 
tioner has been deprived of property without due process of 
law, is not before the Court for decision. 

It appears, however, that Petitioner’s concern (Br. 40) over 
its six transmission line licenses issued prior to March 7, 1941, 
is rather recent and probably was brought about due to the 
position of the Department of the Interior as expressed in 
footnote No. 47 of Petitioner’s brief. As shown by the Com¬ 
mission’s order dated February 3, 1942 (Appendix C hereto), 
the Commission dismissed an application by the Petitioner 
for amendment of the license for Project No. 810 to authorize 
the construction, operation, and maintenance of a transmis¬ 
sion line which the Commission found to be a nonprimary line. 
The reasons given by the Commission in its order of February 
3, 1942, concerning one of the six licenses referred to by Peti¬ 
tioner (Br. 40), are substantially the same as these given in 
the orders here under review. Petitioner did not seek a rehear-1 
ing or court review of that order, and apparently Petitioner 
was satisfied in 1942 with respect to the Commission’s inter¬ 
pretation of its licensing authority. 

Petitioner professes to speak for “the hydroelectric industry 
of the west” and says (Br. 44) that: “If the Commission is 
successful in this proceeding, incalculable damage will be done 
to the hydroelectric industry of the west and the property 
rights of the holders of such licenses grievously impaired.” 

As a matter of fact, as early as 1932 certain members of the 
hydroelectric industry of the west, and after the question had 
“been given considerable thought,” advised the Commission 
“that the earlier statutes relating to rights-of-way over the 
public lands for the transmission and distribution of electric 
energy” were not repealed by the Federal Water Power Act of 
1920 as “it has apparently been assumed by all parties con¬ 
cerned” (Appendix D hereto). It was there concluded by 
those members of “the hydroelectric industry of the west” 
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that the “earlier statutes of February 15, 1901, and March 4, 
1911, are not repealed, but are still in effect.” 

But in any event, and without regard to the “mutual agree¬ 
ment” provisions of Section 6 of the Act, there would not be “a 
denial of due process of law” in dismissing an application for a 
license amendment which the Commission is not authorized to 
grant. 

CONCLUSION 

We respectfully submit that for the above reasons the Com¬ 
mission’s order should be affirmed. 

Bradford Ross, 

General Counsel, 
Willard W. Gatchell, 

Assistant General Counsel, 
Joseph B. Hobbs, 

Counsel for Respondent, 

Federal Power Comimssion, Washington 25, D. C. 

March 1950. 


APPENDIX A 

Excerpts From Federal Power Act 

The following portions of the Federal Power Act (49 Stat. 
838, 16 U. S. C. 791a et seq.), Part I of which was originally 
enacted as the Federal Water Power Act in 1920 (41 Stat[ 
1063), are referred to in Respondent’s brief: 

Sec. 3 [As amended August 26,1935 ]. The words defined in 
this section shall have the following meanings for purposes oi r 
this Act, to wit: 

***** 

(11) “project” means complete unit of improvement 
or development, consisting of a power house, all wate| 
conduits, all dams and appurtenant works and strucj- 
tures (including navigation structures) which are a part 
of said unit, and all storage, diverting, or forebay reserf 
voirs directly connected therewith, the primary line oj* 
lines transmitting power therefrom to the point of junc¬ 
tion with the distribution system or with the intercon} 
nected primary transmission system, all miscellaneous 
structures used and useful in connection with said uni| 
or any part thereof, and all water-rights, rights-of-way, 
ditches, dams, reservoirs, lands, or interest in lands th$ 
use and occupancy of which are necessary or approf 
priate in the maintenance and operation of such unit:; 

(12) “project works” means the physical structure^ 
of a project; 

***** 

Sec. 4 [As amended August 26, 1935]. The Commission 
is hereby authorized and empowered— 

***** 

(e) To issue licenses to citizens of the United States, 
or to any association of such citizens, or to any corpora ¬ 
tion organized under the laws of the United States or 

(25) 
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any State thereof, or to any State or municipality for 
the purpose of constructing, operating, and maintaining 
dams, water conduits, reservoirs, power houses, trans¬ 
mission lines, or other project works necessary or conven¬ 
ient for the development and improvement of naviga¬ 
tion and for the development, transmission, and utiliza¬ 
tion of power across, along, from or in any of the streams 
or other bodies of water over which Congress has juris¬ 
diction under its authority to regulate commerce with 
foreign nations and among the several States, or upon 
any part of the public lands and reservations of the 
United States (including the Territories), or for the 
purpose of utilizing the surplus water or water power 
from any Government dam, except as herein provided: 
Provided, That licenses shall be issued within any reser¬ 
vation only after a finding by the Commission that the 
license will not interfere or be inconsistent with the pur¬ 
pose for which such reservation was created or acquired, 
and shall be subject to and contain such conditions as the 
Secretary of the department under whose supervision 
such reservation falls shall deem necessary for the ade¬ 
quate protection and utilization of such reservation: 
Provided further, That no license affecting the navigable 
capacity of any navigable waters of the United States 
shall be issued until the plans of the dam or other struc¬ 
tures affecting navigation have been approved by the 
Chief of Engineers and the Secretary of War. When¬ 
ever the contemplated improvement is, in the judgment 
of the Commission, desirable and justified in the public 
interest for the purpose of improving or developing a 
waterway or waterways for the use or benefit of inter¬ 
state or foreign commerce, a finding to that effect shall 
be made by the Commission and shall become a part of 
the records of the Commission: Provided fur¬ 
ther, * * . 
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Sec. 6. [As amended August 26,1986.] Licenses under 
this Part shall be issued for a period not exceeding fifiy 
years. Each such license shall be conditioned upon ac¬ 
ceptance by the licensee of all the terms and conditions 
of this Act and such further conditions, if any, as the 
Commission shall prescribe in conformity with this Act, 
which said terms and conditions and the acceptance 
thereof shall be expressed in said license. Licenses may 
be revoked only for the reasons and in the manner pre¬ 
scribed under the provisions of this Act, and may be 
altered or surrendered only upon mutual agreement be¬ 
tween the licensee and the Commission after thirty 
days’ public notice. Copies of all licences issued under 
the provisions of this Part and calling for the payment 
of annual charges shall be deposited with the General 
Accounting Office, in compliance with section 3743, Re¬ 
vised Statutes, as amended (U. S. C., title 41, sec. 2(^). 


Sec. 10. [As amended August 26,1986.] All licenses 
issued under this Part shall be on the following condi¬ 
tions : 

I 

(a) That the project adopted, including the maps, 
plans, and specifications, shall be such as in the judgment 
of the Commission will be best adapted to a compre¬ 
hensive plan for improving or developing a waterway or 
waterways for the use or benefit of interstate or foreign 
commerce, for the improvement and utilization of water¬ 
power development, and for other beneficial public usefe, 
including recreational purposes; and if necessary in order 
to secure such plan the Commission shall have authority 
to require the modification of any project and of the 
plans and specifications of the project works before 
approval. 


(i) In issuing licenses for a minor part only of a com¬ 
plete project, or for a complete project of not more thaln 
one hundred horsepower installed capacity, the Commis¬ 
sion may in its discretion waive such conditions, provj- 
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sions, and requirements of this Part, except the license 
period of fifty years, as it may deem to be to the public! 
interest to waive under the circumstances: Provided, 
That the provisions hereof shall not apply to annual 
charges for use of lands within Indian reservations. 
***** 

Sec. 14. [As amended August 26, 1935.] Upon not 
less than two years’ notice in writing from the Commis¬ 
sion the United States shall have the right upon or after 
the expiration of any license to take over and thereafter; 
to maintain and operate any project or projects as de¬ 
fined in section 3 hereof, and covered in whole or in part 
by the license, or the right to take over upon mutual 
agreement with the licensee all property owned and held 
by the licensee then valuable and serviceable in the de¬ 
velopment, transmission, or distribution of power and i 
which is then dependent for its usefulness upon the con -1 
tinuance of the license, together with any lock or locks 
or other aids to navigation constructed at the expense 
of the licensee, upon the condition that before taking 
possession it shall pay the net investment of the licensee 
in the project or projects taken, not to exceed the fair 
value of the property taken, plus such reasonable dam¬ 
ages, if any, to property of the licensee valuable, serv- i 
iceable, and dependent as above set forth but not taken, 
as may be caused by the severance therefrom of property 
taken, and shall assume all contracts entered into by the i 
licensee with the approval of the Commission. The net 
investment of the licensee in the project or projects so 
taken and the amount of such severance damages, if 
any, shall be determined by the Commission after notice 
and opportunity for hearing. Such net investment shall 
not include or be affected by the value of any lands, 
rights-of-way, or other property of the United States 
licensed by the Commission under this Act, by the license 
or by good will, going value, or prospective revenues; 
nor shall the values allowed for water rights, rights- 
of-way, lands, or interest in lands be in excess of the 1 
actual reasonable cost thereof at the time of acquisition 



by the licensee: Provided, That the right of the Unitecjl 
States or any State or municipality to take over, main| 
tain, and operate any project licensed under this Ac|i 
at any time by condemnation proceedings upon payi- 
ment of just compensation is hereby expressly reserved!. 


Sec. 29. That all Acts or parts of Acts inconsistent 

with this Act are hereby repealed: * * * 

* * * * * 

Sec. 313. (a) Any person, State, municipality, o| 
State commission aggrieved by an order issued by th_ 
Commission in a proceeding under this Act to which 
such person, State, municipality, or State commission 
is a party may apply for a rehearing within thirty days 
after the issuance of such order. The application fcjr 
rehearing shall set forth specifically the ground dr 
grounds upon which such application is based. Upon 
such application the Commission shall have power to 
grant or deny rehearing or to abrogate or modify it[s 
order without further hearing. Unless the Commission 
acts upon the application for rehearing within thirty 
days after it is filed, such application may be deemed 
to have been denied. No proceeding to review* any ord^r 
of the Commission shall be brought by any person unless 
such person shall have made application to the Commis¬ 
sion for a rehearing thereon. 

(b) Any party to a proceeding under this Act ag¬ 
grieved by an order issued by the Commission in sucjh 
proceeding may obtain a review of such order in the 
Circuit Court of Appeals of the United States for arjy 
circuit wherein the licensee or public utility to wdiich 
the order relates is located or has its principal place of 
business, or in the United States Court of Appeals for 
the District of Columbia, by filing in such court, w’ithi n 
sixty days after the order of the Commission upon the 
application for rehearing, a written petition playing that 
the order of the Commission be modified or set aside 
in whole or in part. A copy of such petition shill 
forthwith be served upon any member of the Commas- 
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sion and thereupon the Commission shall certify and 
file with the court a transcript of the record upon which 
the order complained of was entered. Upon the filing 
of such transcript such court shall have exclusive juris¬ 
diction to affirm, modify, or set aside such order in 
whole or in part. No objection to the order of the 
Commission shall be considered by the court unless such 
objection shall have been urged before the Commission 
in the application for rehearing unless there is reason¬ 
able ground for failure so to do. The finding of the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive. If any party shall apply 
to the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such addi¬ 
tional evidence is material and that there were reason¬ 
able grounds for failure to adduce such evidence in the 
proceedings before the Commission, the court may order 
such additional evidence to be taken before the Com¬ 
mission and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the 
court may seem proper. The Commission may modify 
its findings as to the facts by reason of the additional 
evidence so taken, and it shall file with the court such 
modified or new findings which, if supported by sub¬ 
stantial evidence, shall be conclusive, and its recom¬ 
mendation, if any, for the modification or setting aside 
of the original order. The judgment and decree of the 
court, affirming, modifying, or setting aside, in whole 
or in part, any such order of the Commission, shall be 
final, subject to review by the Supreme Court of the 
United States upon certiorari or certification as pro¬ 
vided in sections 239 and 240 of the Judicial Code, as 
amended (U. S. C., title 28, secs. 346 and 347). 

(c) The filing of an application for rehearing under 
subsection (a) shall not, unless specifically ordered by 
the Commission, operate as a stay of the Commission’s 
order. The commencement of proceedings under sub¬ 
section (b) of this section shall not, unless specifically 
ordered by the court, operate as a stay of the Commis¬ 
sion’s order. 


APPENDIX B 


Opinions, Informal. 

Transmission Line. 

Mat 11,1927. 

Memorandum for Mr. Merrill: 

Attention is invited to my memorandum of May 3, Mr. 
Davenport’s criticism of May 9, draft of letter by Mr. Lawson 
of May 7, and Major Edgerton’s substitute of May 10. 

You will observe from my memorandum that the act with 
respect to transmission lines is susceptible of a strict con¬ 
struction which would confine the authority of the Commis¬ 
sion with respect to licensing transmission lines to such lines 
as strictly form a part of a water-power project as defined 
in the act. This would be the “primary line or lines trans¬ 
mitting power therefrom to the point of junction with the 
distribution system,” or, if the line feeds “an interconnected 
primary transmission system” to the point of junction with 
such system. The interconnected primary transmission sys¬ 
tem or the distributing system, under this construction, could 
not be regarded as a minor part of a complete project. In 
view of the language in section 4 (d)—“necessary or con¬ 
venient for the # * * transmission, and utilization of power 
across *# * * public lands and reservations of the United 
States”—I have construed that section to conform to our prac¬ 
tice as I understand it so that the authority of the Commis¬ 
sion would extend to licensing lines for the transmission or 
distribution of power although such lines are not within the 
definition of a project. In so construing it I have had to treat 
the purposes as controlling the inference from the use of the 
word “other” in the phrase “other project works” following 
the authority to license transmission lines so that the Com¬ 
mission would have authority to license transmission lines 
that are not within the definition of “project works” which is 
defined as meaning “the physical structures of a project.” If 
the Commission has authority to license “interconnected pri- 

(31) 
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mary transmission lines” I see no reason why its authority 
would not extend to distribution lines. I doubt the advisabil¬ 
ity of limiting the authority of the Commission as in the draft 
of letter submitted by Major Edgerton. The draft prepared 
by Mr. Lawson does not so limit the jurisdiction of the Com¬ 
mission. However, section 9 (a) of Orders, No. 17 (p. 179, 
fourth annual report) would have to be amended in order to 
permit of the issuing of licenses by the local officer authorizing 
such distribution lines as are referred to in the letter from the i 
District Forester. Such amendment could be made by insert¬ 
ing after the word “capacity” the words “or for minor parts of 
complete projects.” 

Lewis W. Call, Chief Counsel. 
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APPENDIX C 
United States of America 

FEDERAL POWER COMMISSION 


Leland Olds, Chairman, Claude L. Draper, Basil Manly, 
John W. Scott and Clyde L. Seavey, Commissioners. 

Project No. 810 

February 3, 1942. 

In the Matter of Pacific Power & Light Company. 

ORDER DISMISSING APPLICATION FOR AMENDMENT OF LICENSE 

(TRANSMISSION LINE) 

Upon application filed December 21, 1940, on behalf of 
Pacific Power & Light Company, licensee for transmission line 
Project No. 810, for amendment of license to authorize the 
construction, operation and maintenance of a transmission 
line in Sherman and Wasco Counties, Oregon, affecting public 
lands of the United States; and 

It appearing that: 

The line, which is constructed, is a 22,000-volt transmission 
line about 26.7 miles long extending eastward from Dufur, 
Oregon, to De Moss Springs, Oregon, and occupies a right-of- 
way one hundred feet wide across Government lands for an 
aggregate distance of about 1.07 miles; 

Upon examination of the source of energy transmitted over 
and the function served by the line, the Commission finds 
that: 

(1) The line is not a primary line as set forth in Section 
3 (11) of the Federal Power Act under the Commission’s inter¬ 
pretation of March 4, 1941; 

(2) Therefore, the line is not within the licensing authority 
of the Commission, and the application for amendment of 
license to authorize the construction, operation, and mainte¬ 
nance of said line should be dismissed without prejudice; and 

(33) 
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It is ordered that: 

(A) The December 21, 1940, application for amendment of 
license to authorize the construction, operation, and mainte¬ 
nance of said line be and it is hereby dismissed without 
prejudice; 

(B) Said application be returned to applicant for submis¬ 
sion to the proper Government department for appropriate 
action. 

By the Commission. 

(S) Leon M. Fuquay, 

Leon M. Fuquay, 

Secretary. 
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APPENDIX D 

Southern California Edison Company, Ltd. 

I 

EDISON BUILDING 

Los Angeles, California, May 12,1932 . j 

: Federal Power Commission, 

Washington, D.C. 

Through the— 

Regional Forester, U. S. Forest Service, 

Ferry Building, San Francisco, Ccdif. 

Gentlemen: This company, as is probably the case with 
all other large power companies, is constantly extending its 
distribution system for the purpose of serving individual con¬ 
sumers, or groups of consumers, and, in many instances, these 
extensions are located, in part, upon public land. In a majority 
of such cases, the lines are located upon public lands for only 
a very short distance, and many of them are for the purpose 
of serving persons occupying public lands under permit from 
the Forest Service. In practically all cases, the application 
for service is accompanied by a demand for immediate delivery 
of energy. 

The practical situation in these cases is that there is not 
sufficient time after the application for service and before 
service is required to make a detailed survey of the proposed 
location of the line, prepare an application for license, with 
the necessary maps, and secure a license. In order to deliver 
energy when needed, it is necessary that the line be constructed 
without delay, and its actual location is usually determined 
as the construction progresses. The public demands not only 
efficient service, but also prompt service, and is impatient 
even of the delay necessary for a survey. Moreover, the ren¬ 
dering of prompt and satisfactory service would be impossible 
if delivery were further delayed until a license from the Com¬ 
mission were actually in hand. 

(35) 
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In addition to the practical difficulties above mentioned, 
is the further matter of expense incident to the making of the 
surveys, which in most instances is out of all proportion when 
compared with the actual length of the portion of the line that 
is located upon public land and the revenue derived. 

The lines involved in our recent applications dated April 1, 
1932, and May 9, 1932, illustrate the practical and economic 
difficulties we have in mind. 

The situation from the standpoint of efficient and economic 
operation would be materially improved if the rights of way 
for such lines could be obtained under the earlier statutes by 
permits from the Forest Service, where National Forest lands 
are involved, or from the Department of the Interior where 
unreserved lands are involved. 

Heretofore, it has apparently been assumed by all parties 
concerned that the earlier statutes relating to rights of way 
over the public lands for lines for the transmission and distri¬ 
bution of electric energy were repealed, and that the Federal 
Water Power Act applied exclusively, as to all lines, including 
the distribution system, as well as primary transmission lines, 
where any portion of the energy delivered by the distribution 
system was generated at a hydro plant. 

The correctness of that assumption has been given consider¬ 
able thought by our legal department, and there is enclosed 
herewith three copies of an opinion from that department to 
the effect that the Federal Water Power Act applies only to 
primary transmission lines transmitting power directly from a 
hydro plant to a point of junction with the distributing sys¬ 
tem, and does not apply to, or authorize, a license for the distri¬ 
bution system, or the lines forming such system, and that as to 
such lines, the earlier statutes of February 15, 1901, and 
March 4, 1911, are not repealed, but are still in effect. 

If that construction of the law be correct, it would simplify 
matters very materially, and relieve a situation that is at pres¬ 
ent fraught with serious difficulties. 

It is respectfully requested that the Commission give con¬ 
sideration to the matters herein suggested, and to the con¬ 
struction of the law as expressed in the enclosed opinion of our 



37 


} 

legal department, and advise us whether it is in accord with 
the Commission’s views. 

Very truly yours, 

(S) F. B. Lewis, 

Vice President and General Manager. 

[ 


Southern California Edison Company Ltd. 

Los Angeles, California, May 11,1932. 

Mr. F. B. Lewis, 

Vice President and General Manager. 

The question has arisen whether the Federal Water Power 
Act applies to distribution lines, as distinguished from main 
or primary transmission lines that lead directly from a power 
house; or, in other words, whether it is necessary to secure a 
license under the Act for a line which constitutes merely a 
part of the company’s distribution system, but is located on 
public lands. 

In my opinion, the Act applies only to main or primary 
transmission lines leading directly from a power house to the 
point of junction with the distribution system, and does not 
apply to or require a license for the distribution system, or 
lines which constitute a part of the distribution system; that 
as to the latter lines, where they cross public lands, the Act of 
February 15, 1901 (30 Stat. 790) and the Act of March 4, 1911 

I (36 Stat. 1253) were not repealed by the Federal Water Power 

i Act, but are still in effect. 

The Federal Water Power Act repeals only so much of the 
earlier statutes as is inconsistent with the provisions of the 
later statute. If, therefore, the Federal Water Power Act is 
limited in its application to main or primary transmission lines 
which carry power direct from the power house to a substation 
or other point where it enters the distribution system of the 
licensee, the earlier statutes remain in effect as to all other 
transmission lines originally within their scope. 

The title to the Federal Water Power Act reads in part: 

An Act to create a Federal Power Commission; to 
provide for the improvement of navigation; the devel- 

I 

i 

i 

i 
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opment of water power; the use of the public lands in 
relation thereto; * * # and for other purposes. 

The clear intent and purpose of the Congress, as thus de¬ 
clared in the title to the Act, was to limit the provisions of the 
Act relating to the use of the public lands to such uses as had 
relation to the development of water power and the improve¬ 
ment of navigation, (this latter purpose not being material to 
the question here discussed). 

The Federal Power Commission has recognized this limita¬ 
tion to the scope of the Act in the opinion, dated September 
21, 1920, of its then Chief Counsel, wherein he held that the 
provisions of the Act of March 4, 1911 (36 Stat. 1253), grant¬ 
ing an easement for rights of way for lines for the transmission 
and distribution of electrical power, was not repealed as to 
lines not forming a part of a water-power project. 

In that opinion, the Chief Counsel said: 

I think it is clear, from the statute, that Congress 
intended to vest in the Commission exclusive jurisdic¬ 
tion, except as provided therein, over the matters of 
issuing licenses for power projects, or for parts thereof, 
and that so much of the Act of March 4, 1911, supra, 
as covers the issuing of licenses for lines for the trans¬ 
mission and development of electrical power forming 
parts of water-power projects, is repealed by the Federal 
Water Power Act. As to matters other than lines for 
the transmission and development of electrical power 
forming parts of water-power projects, the Act of 
March 4, 1911, is, I think, not repealed. 

Under the above opinion of the Chief Counsel of the Com¬ 
mission, the Federal Water Power Act does not apply to a 
transmission line leading out of, or transmitting power gen¬ 
erated at, a steam plant. Likewise, under the above opinion 
of the Chief Counsel, the Federal Water Power Act would not 
apply to a line forming a part of the distribution system, re¬ 
gardless of the source of the power transmitted thereover, if 
such line does not form a part of a project within the meaning 
of the Act. It is assumed that the Chief Counsel used the 
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phrase “water-power project” in the sense of a project as de¬ 
fined by the Federal Water Power Act. It is therefore neces¬ 
sary to consider whether a distribution system is a part of a 
project as there defined. 

Section 3 of the Act defines the word “project” as follows: 

“Project” means complete unit of improvement or 
development, consisting of a power house, all water con¬ 
duits, all dams and.appurtenant works and structures 
(including navigation structures) which are a part of 
said unit, and all storage, diverting, or forebay reser¬ 
voirs directly connected therewith, the 'primary line or 
lines transmitting power therefrom to the point of junc¬ 
tion with the distribution system or with the intercon¬ 
nected primary transmission system, all miscellaneous 
structures used and useful in connection with said unit 
or any part thereof, and all water rights, rights of way, 
ditches, dams, reservoirs, lands, or interest in lands the 
use and occupancy of which are necessary or appropriate 
in the maintenance and operation of such unit. 

It will be noted that, as thus defined, the only transmission 
line that forms a part of a project is the primary line or lines 
transmitting power direct from the power house to the point 
of junction with the distribution system or to the point of 
junction with the interconnected primary transmission system. 
_ By the same section, the words “project works” are defined to 
mean “the physical structures of a project.” 

It is clear from these two definitions that a line forming 
merely a part of the distribution system is not a part of a proj¬ 
ect, nor is it one of the project works within the meaning of 
these terms as used in the Act. 

If, therefore, the Federal Power Commission be limited in 
its authority to issue licenses, to the issuance of a license for 
a “project”, as defined in the Act, it is evident that it has no 
power to issue licenses for lines forming the distribution system, 
since the distribution system is not a part of the “project”, or 
of the “project works”. 


J 
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The power of the Commission to issue licenses is found in 
Section 4, subdivision (d) of the Act, and, in so far as here 
material, is as follows: 

To issue licenses to citizens of the United States, or 
to any association of such citizens, or to any corporation, 
organized under the laws of the United States or any 
State thereof, or to any State or municipality for the 
purpose of constructing, operating, and maintaining 
dams, water conduits, reservoirs, power houses, trans¬ 
mission lines, or other project works necessary or con¬ 
venient for the development and improvement of navi¬ 
gation and for the development, transmission, and uti¬ 
lization of power across, along, from or in any of the 
navigable waters of the United States, or upon any part; 
of the public lands and reservations of the United States 
(including the Territories, * * * 

While here the Act does not expressly say that the Com¬ 
mission shall issue licenses only for a “project”, as defined in 
Section 3, it does so, in effect. It specifically sets out seriatim 
all of the component parts of a project, as defined in Section 3, 
and then follows this itemization by the words “or other project 
works”. Inasmuch as “project works” mean the physical struc¬ 
tures of a project, as defined, it necessarily follows that the 
words “transmission lines”, immediately preceding the words 
“or other project works”, were intended to mean, and to refer 
to, the primary transmission lines which are embraced within 
the definition of the term “project”. By necessary implication, 
all other classes of transmission lines, including those forming i 
the distribution system, are excluded. 

This construction of Section 4 is borne out by other provi¬ 
sions of the Act wherein the use of the words “project” and 
“project works” clearly indicates that the license which the 
Commission is authorized to issue is limited to a project, as 
defined in Section 3. For example, in Section 9, “each appli¬ 
cant for a license hereunder” is required to submit maps, plans 
and specifications, and estimates of cost “of the proposed proj¬ 
ect”. In Section 10, it is required “that all licenses issued under 
this Act” shall be on condition “that the project adopted” will 
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be adapted to a comprehensive scheme of navigation improves 
ment, water-power development, and other beneficial uses, and 
that the Commission shall have authority to require the modi- 
cation of “any project”. By subdivision (d) of Section 10, the) 
licensee is required to set up a reserve out of surplus accumu¬ 
lated in excess of the reasonable rate of return “upon the actual 
legitimate investment of a licensee in any project or project^ 
under license”. Section 12 provides “that whenever applica¬ 
tion is filed for a project hereunder, etc.” Section 14 authorize^ 
the United States, upon the expiration of any license, to take 
over and maintain “any project or projects as defined in Sectioij 
3 hereof and covered in whole or in part by the license” upon 
payment to the licensee of the net investment of the licensee 
“in the project or projects taken”, and expressly reserves to thq 
United States the right to take over and operate “any projeci 
licensed under this Act” at any time by condemnation pro¬ 
ceedings. 

There is nothing in Section 10, subdivision (i), which requires 
a different conclusion. On the contrary, it bears out the con¬ 
struction here advanced. It is there provided that “in issuing 
licenses for a minor part of a complete project”, the Commisl 
sion may waive certain requirements of the Act. It is clear thai 
the “minor part” of a “complete project” there referred to 
means one of the several items specified in the definition as 
going to make up the complete unit, or “project”, such as ^ 
dam, conduit, reservoir, etc., and has no reference to something 
not included in a project as there defined. Certainly, there is 
nothing in subdivision (i) of Section 10 which enlarges the 
powers of the Commission as conferred by Section 4 of the Act. 

To repeat, it is my opinion that the Federal Water Power Act 
applies only to main or primary transmission lines extending 
from a power house to a point of junction with the distribution 
system; that it does not apply to or authorize the issuance of a 
license for the distribution system itself, or any part thereof j 
that the Acts of February 15, 1901, and of March 4, 1911, ar^ 
still in effect as to lines forming a part of the distribution systeni 
that may be located upon public lands; and that rights of way 
for such distribution lines may be secured from the Secretary 
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of Agriculture, or the Secretary of the Interior, under either of 
those earlier Acts, the same as before the Federal Water Power 1 
Act was enacted. 

(S) George E. Trowbridge, 

Assistant Counsel. 

Approved: 

(S) Roy V. Reppt, 

Vice President and General Counsel. 


The Southern Sierras Power Company 

Riverside, California, June 10, 1932. 

Federal Power Commission, 

Washington, D. C. 

The Forester, 

Washington, D. C. 

District Forester, 

Ferry Building, San Francisco, California. 

Gentlemen: Southern California Edison Company, 
through its Assistant Counsel, Mr. George E. Trowbridge, has 
taken up with each of you, or will do so shortly, the matter of 
rights of way or licenses for electrical distribution lines. 

It is the view of that Company, in which this Company con¬ 
curs, that the Federal Water Power Act applies only to water 
power projects and that such projects include only lines which 
are used for the transmission of power from the powerhouse 
to the point of junction with the distribution system. This 
seems clearly to appear from the language of Section 3 of the 
Federal Water Power Act which defines the term “project.” 
It apparently was not the intention of Congress to burden the 
Federal Power Commission with applications for minor distri¬ 
bution lines, but to leave such lines, and the rights of way 
therefor, subject to pre-existing right of way acts. The Fed¬ 
eral Water Power Act does not expressly repeal the pre-exist¬ 
ing right of way acts and consequently any repeal of those 
acts would have to flow from the implication that the latter 


act was so inconsistent with the former, that they could no1| 
stand together. 

This does not appear to be the case, but on the contrary, it 
appears that rights of way for distribution lines can still be 
handled under prior acts without in anywise impinging the 
terms of the Federal Water Power Act. This also we consider 
the preferable and more convenient method of handling distri¬ 
bution lines. Accordingly, this Company wishes to inform you 
of our general concurrence with the contentions made or to be 
made by Southern California Edison Company to the end that 
the public service may be facilitated and benefited without, 
as we view it, in any wise producing a result detrimental to; 
the United States or the public domain. 

Yours very truly, 

The Southern Sierras Power Company, 

The Nevada-California Powers Company, 

Yuma Utilities Company, 

By (S) Henry W. Coil, General Counsel. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 10432 


PACIFIC POWER & LIGHT COMPANY, 

Petitioner , 
vs. 


FEDERAL POWER COMMISSION, 

Respondent . 


REPLY BRIEF FOR PETITIONER 


Summary of Argument 

The essence of Respondent’s Brief is that Section 4 (e) 
of the Federal Power Act is clear and unambiguous on its 
face and that therefore the Commission can only license 
primary lines transmitting electric energy from a power ! 
house. Respondent’s brief then proceeds to demonstrate, 
by citation of its own decisions and the opinion of its ! 
own General Counsel, that for many years it followed a 
contrary construction. It, therefore, follows that, on 
the basis of Respondent’s own argument, the section of 
the statute in question cannot be clear and unambiguous. 
For that reason we have refrained from belaboring the 
issue with a semantic argument over the words employed 
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by the Act and address ourselves to the only appro¬ 
priate inquiry that should be made—the determination of 
the intent of CongTess and what should be the proper ju¬ 
dicial construction of the statute at the present time. 

In our Main Brief particular effort was made to afford 
the Commission fair opportunity to rebut our assertions 
by making concrete statements, giving precise illustrations 
and exact details in support of all of our argument. In¬ 
stead of offering any rebuttal to the points of our Main 
Brief, Respondent in every instance has avoided the issue 
and sought sanctuary in broad generalities and in its failure 
to examine the facts marshalled against it. 

In seeking to distort the objectivity we endeavored to 
impart in reviewing the legislative history of the Act 
in our Main Brief, Respondent has succeeded only in estab¬ 
lishing the basic concept found in all of the legislative 
efforts leading up to the enactment of the Federal Water 
Power Act—to repeal all the conflicting provisions of the 
earlier statutes and vest licensing jurisdiction over the 
development, generation and transmission of hydro-electric 
power in the Commission. 

Instead of rebutting any of our 386 examples of the Com¬ 
mission’s consistent action over a period of 20 years, 
Respondent casually states that it has “not undertaken any 
extensive presention of the situation prior to 1941’ ’ and 
presents three asserted examples of its own inconsistency. 
Two of these are totally irrelevant to the issue and the third, 
in its quotation from the Commission’s own decision, clinches 
our argument. 

No effort is made to traverse the major issue here in¬ 
volved—the effect of the reenactment of the Federal 
Water Power Act in 1935 in reading such prior consistent 
practice into the statute. 

In lieu of offering any argument as to any contradictory 
action of the Departments of Interior and Agriculture 
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during the period 1920 to 1941, Respondent ignores th^t 
issue entirely and relies solely on the misreading of a 
decision of the Supreme Court relating to a statute having 
rio connection with the question here. 

In place of showing concern over the effect of its arbi¬ 
trary reversal of position upon Petitioner’s constitu¬ 
tional rights, Respondent seeks to prevent inquiry b|y 
the Court into this question on asserted technical grounds 
of pleading. Such a defense falls on its own technical 
grounds as it overlooks the essential requirement that a 
justiciable controversy must exist. If Petitioner was n^t 
aggrieved, in a legal sense, by the Commission’s action, this 
proceeding would have no greater substance than an accjt. 
demic exercise in the problems of statutory construction. 

In summary, Respondent’s Brief serves soley to em¬ 
phasize the apparent ambiguity of the Act and, by default of 
response to the argument presented, gives proof conclusive 
to the contentions made in Points I to VI, inclusive, of 
Petitioner’s Main Brief. 
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Argument 

Commission’s Point I 

The Respondent’s Brief (p. 4) correctly states the 
Petitioner’s contention that whether the Cove-Tygh. Valley 
transmission line “is a part of the ‘project’ [i.e. Project 
No. 1447] or not, the Commission may license its construc¬ 
tion and operation under Section 4(e) of the Act.” It is 
also very true, as Respondent’s brief points out (p. 4), 
that one primary object of the Act was to foster the de¬ 
velopment of the nation’s water resources. But over- 
lying that, crowning the wdiole legislative procedure, was 
the purpose to make the powder derived from those -water 
resources available for the use and enjoyment of the 
public. The mere licensing and construction of water 
power plants could not accomplish that overlying pur¬ 
pose. In the modern conception of electric public service, 
a power plant without means of conveyance of power to 
the public does not “foster power development of the 
nation’s water resources.” The real attainment of that 
object requires transmission lines. The clearly apparent 
concept of the Act was to remove barriers to such 
attainment. 

One barrier thereto, recognized clearly throughout 
the legislative process leading up to the passage of 
the Act, was the fact that occupation of lands of the 
United States for the erection of transmission lines 
required the giving of Federal authority. So there was 
placed in Section 4(e) of the Act the authority to the 
Commission to license the construction, operation and 
maintenance of transmission lines “upon any part of the 
public lands and reservations of the United States.” In 
essence then a transmission line wheresoever located, con¬ 
veying power derived from hydroelectric sources is, and 
must be, of itself a “water power development.” 
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Recognizing this basic principle, it was the consistent 
practice of the Commission during the entire period from 
1921 to March 7, 1941, to license transmission lines sep¬ 
arately in hundreds of cases and to give them separate proj¬ 
ect numbers. As will be seen from the description of 
“Terms of permits and licenses issued’’ in all of the Com¬ 
mission’s annual reports up to 1941, transmission lin^s 
are classified separately under a caption which states trans¬ 
mission lines are considered “minor projects” or “minoj*- 
part projects”. For example, the six clearly non-primar^ - 
lines licensed at the Commission’s Sixteenth meeting op 
February 28, 1921 (Main Brief, p. 22, et seq.) are listejd 
under that caption at p. 199 of the Commission’s First 
Annual Report. 

As projects licensed under the Act, transmission lines 
under separate licenses are clearly subject to the recap¬ 
ture provisions of Section 14 of the Act, the Commission js 
authority to require modifications under Section 10(a), 
and similar provisions of the statute. The essential te^t 
as to whether a transmission line may be licensed under the 
Act is that it convey electrical energy from a water power 
project or, as stated in one of the early opinions of Chief 
Counsel of the Commission on January 14, 1921 (First 
Annual Report, p. 155) “where the proposed transmission 
line is in no way connected with a water power project, thk 
Commission is without jurisdiction to license the same’^. 
However, nothing in the Act, or in its legislative history, re¬ 
quires that the “water power project” be a project li¬ 
censed under the Act. This is made very clear by the state r 
ment in an earlier brief of the Commission in The Mon\ 
tana, Power Company v. Federal Power Commission, No[ 
9322, 112 F. 2d. 371 (9th Cir. 1940), at p. 7: 


“It is clear on the face 
Commission has authority 


of the statute that thd 
to license transmission 
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lines. Where the transmission line is a part of a 
complete but unlicensed power project, a separate 
license may be issued under Section 10 (i).” 

As Exhibit A to the Joint Appendix shows, the trans¬ 
mission line here in question physically interconnects Peti¬ 
tioner’s Cove plant (licensed under the Act) and its Tygh 
Valley plant (unlicensed) and transmits power between 
them. Hence it is patently a physical part of and directly 
connected with tvro “water power projects”. The point 
made at p. 8 of Respondent’s Brief that the purpose of 
the line “is to move power towards rather than from” 
the Cove plant, is, therefore, totally irrelevant. 

It should also be observed that the limited concept of 
the Commission’s jurisdiction voiced throughout Respond¬ 
ent’s brief (particularly pp. 8-9) is entirely at variance 
with the position taken by the Commission’s same attor¬ 
neys in a brief filed in this Court a few weeks ago in 
another case. In The Montana Power Company v. Fed¬ 
eral Power Commission (No. 10,200), the Commission’s 
brief states at pp. 70-71: 

“Not only does the licensing section of the Act, Sec. 
4(e), look to a series of dams, reservoirs and power 
use, as well as to single dams, reservoirs and power 
use, but other provisions look to encouragement of 
regional development, as, for example, Sec. 4 (g), 
where an order may relate to the conservation and 
utilization of navigation and water power resources 
of the region; Sec. 7(a) giving preference to State 
and municipal applicants whose plans are equally well 
adapted to conserve and utilize in the public interest 
the water resources of the region; Sec. 10(a), requiring 
that any project licensed shall in the judgment of 
the Commission be best adapted to a comprehensive 
plan for improving or developing a waterway or water¬ 
ways; and Sec. 3(11), which describes a project as a 
‘complete unit of improvement or development.’ The 
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Commission’s jurisdiction must be fixed as extending 
to a river as a whole * * *.” (emphasis supplied) 

Exhibit A to the Joint Appendix shows graphically tl}e 
connection between Tvgh Valley and Cove as part of th|e 
same river basin. Tvgh Valley is on the White River, ja 
main lower tributary of the Deschutes River appro^:- 
mately one mile from the point of confluence. Cove is ojn 
the Crooked River, a main upper tributary of the Deschutes, 
approximately 1% miles from the point of confluence, ijt 
is respectfully submitted that it would be virtually irri- 
possible to find a better illustration of “a comprehensive 
plan for improving or developing” the water power 
resources of a region. If such an assertion of jurisdic¬ 
tion can be made as to the Missouri “as a whole,” the Com¬ 
mission cannot deny its application to the Deschutes. 

In light of the foregoing, some question may arise bp 
the mind of the reader as to why Petitioner here made 
application for amendment of its existing Cove plant licensp 
(Project No. 1447) rather than applying for a separate 
license for the transmission line. The reason lies in thp 
action taken by the Commission in the earlier Montana 
Power Company case, 112 F. 2d 371 (9th Cir. 1940). 
There, 1 FPC 813 (1939), the Commission refused to 
issue a separate license for the transmission line in ques¬ 
tion but insisted on including it within the existing license 
for a major project. Petitioner has therefore followeq 
the position taken by the Commission, and affirmed by 
the Ninth Circuit, in that case and has made application 
for amendment of license rather than for a separate grantL 
The precise point is the fact that although in The Mon± 
tana case the uncontradicted testimony of the Commisj 
sion’s only witness in that case was that the transmissioij 
line there was part of Montana’s interconnected transj 
mission system (Project Nos. 1407 and 5, Trans, p. 129)j 


I 
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the Commission held that such line would “serve prin¬ 
cipally as a primary line transmitting power from the 
Flat Head project * # • to point of junction with 

the distribution system.” (Respondent’s Brief, p. 19, 
and 1 FPC 813, 814). Here the Commission found that 
the Cove-Tygh Valley line “is part of an interconnected 
primary transmission system” (Jt. Ap. 6) but “occa¬ 
sionally transmitting power” from the Cove plant (Jt. 
Ap. 10). 

In concluding our discussion of the Commission’s present 
and erroneous construction of the statute, we wish to refer 
to the opinion of its Chief Counsel set out in Appendix 1 
B to Respondent’s Brief, and quoted again at p. 15 thereof. 
This opinion states that, with respect to transmission lines, 
the Act is susceptible of two constructions. The only 
reason suggested in favor of a “strict construction” is i 
“the inference from the use of the Avord ‘other’ in the 
phrase ‘other project works’ following the authority to 
license transmission lines”. But, as the opinion continued 1 
to say, the proper mode of construing the statute lay in i 
examining its purpose and the intent of Congress in enact¬ 
ing it. As is well stated in Sutherland, Statutory Construc¬ 
tion (3d Ed. 1943) §4506: i 

“Legislative intent can’t be ‘dreamed-up’. It can 
be speculated about; but it can be discovered only by 
factual inquiry into the history of the enactment of 
the statute, the background circumstances which brought 
the problem before the legislature, the legislative com¬ 
mittee reports, * # * and the course of enactment. To 
pursue this course means work and hard work, but if it 
is pursued it is seldom that the pursuit is fruitless. An 
honestly conducted inquiry into these considerations 
will fail but infrequently to disclose to the inquirer the 
purpose and intent of the legislature and will clarify 
the applicability of the statute to the question in 
litigation.” 
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The careful and “honestly conducted inquiry” detailed 
in Point II of our Main Brief, shows very clearly that the 
intent of Congress was to give the Commission overall 
authority over water power development. No intent is 
anywhere evidenced in the Act, in its legislative history, 
or in the opinions of the Commission or its counsel, to 
create any artificial distinction between various types <j>f 
transmission lines. Finally, the years of consistent prac¬ 
tice of licensing hydro-electric transmission lines of c^l 
types , regardless of their nature, function or purpose, h^d 
the effect of reading such practice into the statute upcjn 
its reenactment in 1935. 

It is respectfully submitted that the foregoing clearjy 
establishes the speciousness of the Commission’s conten¬ 
tion at p. 6 of its brief that “The Petitioner asks tlje 
Court and the Commission to extend [the latter’s] authority 
to all transmission lines conveying energy from hydro¬ 
electric sources”. It is plain, of course, that all we a:jk 
is for this Court appropriately to direct the Commission 
to exercise the authority conferred upon it by Congress 
on June 10,1920 and which it consistently and appropriately 
exercised until March 7, 1941. Specifically we ask that 
the Commission do no more than it did in issuing the 48 
licenses, set out in Appendix I hereof, which are on “all 
fours” with the factual situation here, and for a reffirmanco 
of the rule stated by the Supreme Court that “An Agency 
may not finally decide the limits of its statutory power. 
That is a judicial function.” Social Security Board y. 
Nierotko, 327 U.S. 358, 369 (1946). 
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Commission’s Point II 

As is pointed out in our Main Brief in considerable detail, 
(pp. 33-37) the views of the Attorney General of the United 
States sharply conflict with those presently embraced by 
the Departments of Interior and Agriculture, and the Com¬ 
mission itself. In light of such a conflict, well confirmed 
in the brief of the Commission, the assertion at page 10 is 
somewhat ingenuous. If, as the Commission asserts, the 
Federal Power Act is clear and unambigious as to the lack 
of authority to license a transmission line unless it be part 
of a licensed project within the meaning of Section 3(11) 
of the Act, it would appear that almost a generation of 
public servants was possessed of a remarkable degree of 
obtuseness. In the present circumstances the obviously 
correct rule to apply, of course, is that stated in the opin¬ 
ion of the United States Supreme Court in United States 
v. Missouri Pacific R. R. Co., 278 IT. S. 269, 278 (1929) 
immediately above the quotation from that decision at 
page 10 of the Respondent’s brief: 

“Where doubts exist and construction is permissible, 
reports of the committees of Congress and statements 
by those in charge of the measure and other like 
extraneous matter may be taken into consideration 
to aid in the ascertainment of the true legislative in¬ 
tent.” 

These aids have been applied in detail in our Main Brief 
and such discussion need not be repeated here. 

Also on the same page 10 of the Commission’s brief, 
above referred to, the remarkable statement is made that if 
“the provisions of the Federal Power Act were similar to 
the provisions of the bill with respect to which Mr. Finney 
was testifying, w*e would not be in disagreement with Peti¬ 
tioner here; for no doubt under that circumstance the appli- 
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cation involved here would have been granted.” As tike 
following parallel columns indicate, it is quite clear that 
the quality of “having likeness or resemblance” applies 
most pointedly to both Section 1 of H. R. 14893 and Sec¬ 
tion 4(e) of the Federal Power Act: 


Federal Power Act H. R. 14893 

“That the Secretary of the 
“The Commission is hereby Interior be, and hereby is 
authorized and empowered authorized and empowered, 
* # # To issue licenses # * * * * # to lease * * * fir 

for the purpose of construct- the purpose of construct¬ 
ing, operating and maintain- ing, maintaining and operat¬ 
ing dams, water conduits, ing dams, water conduits, 
reservoirs, power houses, reservoirs, power housds, 
transmission lines, or other transmission lines, and oth^r 
project works necessary or works necessary or conveh- 
convenient • • * for the ient to the development, geh- 
development, transmission, eration, transmission aid 
and utilization of power utilization of hydroelectric 
across * • * or upon any power * * * an y par t of 
part of the public lands and the lands and other property 
reservations of the United of the United States (includ- 
States (including the Terri- ing Alaska), reserved or un- 
tories)”. reserved, including lands in 

national forests, national 
monuments, military arjd 
other reservations, not in¬ 
cluding national parks”] 1 , 
(emphasis supplied.) 

1 We have transposed the “purpose” clause of Section 1 of H. R. 14Sh3 
so that it is in exact juxtaposition to the “purpose” clause of Section 4 (<;) 
of the Federal Power Act, and, so that the description of the lands of the 
United States are also in juxtaposition. It is pointed out that tjie 
language of the Federal Power Act “the public lands and reservations bf 
the United States (including the Territories)” is essentially a succinct 
statement, when read in conjunction with Sections 3(1) and (2) of the 
Act, of the detailed enumeration of “the lands and other property bf 
the United States (including Alaska),” contained in H. R. 14S93. jit 
is also of interest to note that H.R. 14S93 anticipated by 7 years the 
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The essential point, of course, is that neither Section 
4(e) of the Federal Power Act nor Section 1 of H. R. 14893 
provides for the licensing of a “project”, 2 but instead pro¬ 
vide for the licensing of the various “works” therein 
referred to. 

Respondent then continues with a labored repetition of the 
1917 and 1918 legislative history of the Federal Water Power 
Act, already set out in full in our Main Brief, to bring forth 
a rather small conclusion that certain asserted words of 
limitation were inserted in Section 3 of the so-called “Ad¬ 
ministration Bill” at the suggestion of the Secretaries of 
War, Interior and Agriculture, without any explanation 
by the Secretaries of their significance. In so doing 
Respondent overlooks two items. First, Section 3 of 
the “Administration Bill”, in its original form, and 
as amended by the suggestions of the three Secretaries, 
prescribes “That words defined in this Section shall have 
the following meanings ichen found in this Act,” (H.Rep. 
No. 715, pp. 22-31), whereas Section 3 of the Federal Water 
Power Act as passed by Congress prescribes “that the 
words defined in this section shall have the following mean¬ 
ings for the purposes of this Act.” Secondly, subsequent 
to the addition of the asserted words of limitation referred 
to in Respondent’s brief there was added what is now 
Section 10(i) of the Act, which provides for the issuance 
of “licenses for a minor part only of a complete project” 
and permits the Commission to waive the conditions, provi¬ 
sions and requirements of the Act applicable to so-called 
“major projects”. 

March 3,1921 amendment to the Federal Water Power Act (41 Stat. 1353) 
by excluding national parks from the jurisdiction conferred. See Peti¬ 
tioner’s main brief at page 11. 

2 As is stated in House Report 715, 65th Cong. 2nd Sess. (1918), 
p. 16 “Section 4 specifies the powers conferred upon the commission 
and are particularly set out and enumerated in eight subsections of said 
section 4”. 
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In the words “purposes of this Act” lies the answer ^o 
this litigation. As the Commission itself has well said, 
Otter Tail Power Company, 2 F.P.C. 134, 137 (1940): 

“Chief Justice Taney, in an early decision of tlje 
Supreme Court of the United States, has stated: ‘It is 
not by detached words and phrases that a statute ougAt 
to be expounded. The Avhole act must be taken to¬ 
gether, and a fair interpretation given to it, neither 
extending nor restricting it beyond the legitimate im¬ 
port of its language, and its obvious policy amd, object'/ 
Gayler v. Wilder, 10 How. 477, at 496 (1850). Statutes 
should not be literally interpreted at the expense of 
the reason of the law and so as to produce absurd 
consequences or flagrant injustice. They are to tje 
construed ‘so as to avoid absurd or glaringly unjust 
results.’ Sorrells v. United States . 287 U. S. 435, at 
450 (1932). As the Supreme Court has aptly pointed 
out: ‘Again, another guide to the meaning of a statute 
is found in the evil which it is designed to remedy; 
and for this the Court properly looks at contempor¬ 
aneous events, the situation as it existed, and as it wa|s 
pressed upon the attention of the legislative bodyi’ 
Church of the Holy Trinity v. United States, 143 U. J]>. 
457, at 463 (1892).” ( emphasis supplied) 

The evil to be remedied is clearly stated in the letter 
of the three Secretaries of February 27, 1918 (House Re¬ 
port No. 715, p. 29) where it is stated:— 

“ # # * legislation is urgently needed in order t 
existing water-power developments, which have 
made under inadequate law, into a position of security 
which will enable them to make extensions [of facilities] 
and to meet maturing obligations upon favorable 
terms.” 

It is of significance that such title refers to “ extensions [’ 
of hydroelectric facilities in general and is not confined tb 
the mere enlargement of generating projects. 
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The identical concept was expressed by Secretary Finney 
four years earlier when he stated “We have a number of 
power applications annually for the use of public lands 
under the present law; but * * # we are told time and 
time again, by engineers and by people who have money 
to invest, that they are afraid to go in under revocable 
permit.” 3 (emphasis supplied) 

It is earnestly submitted that Petitioner, under the urgent 
duress of fulfilling its obligations as a public utility 
company, is just as “afraid” of building a transmis¬ 
sion line “extension” some 55 miles long, at a cost of 
more than $720,000, “under revocable permit” as would 
be the Mt. Baker Ski Club, to which a license was 
solemnly issued on March 15, 1949, for a “project” consist¬ 
ing of a “low diversion dam, a 6-inch diameter wooden- 
stave pipe line 320 feet long, a timber power house about 
6' x 8' containing generating equipment with a capacity of 
about 2 kilowatts, an underground transmission line about 
150 feet long to the licensee’s ski cabin”, 29th Annual 
Report of FPC (1949) p. 171. 

The foregoing illustration makes plain that any other 
interpretation of the statute or the intent of Congress 
would lead to worse than “absurd consequences or flagrant 
injustice”. Despite Respondent’s disingenuous attempt to 
draw Jesuitical distinctions as to differences in language in 
the bills leading up to the passage of the Federal Water 
Power Act, the Department of the Interior, in 1929, Keating 
Gold Mining Co., 52 Dept, of Int. Land Dec. 671,673, arrived 
at exactly the same conclusion as Secretary Finney fifteen 
years before: 

“It appears to be well settled that this department 
no longer has authority to grant permits or easements 
under either the Act of 1901 or the Act of 1911 by 
reason of the passage of the Federal Water Power Act.” 

3 Hearings before House Committee on Public Lands on H. R. 14S93 
63rd Conpr., 2nd Sess. (1914) p. 496. 
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Commission’s Point III 

In the light of the detailed analysis we have made of every 
transmission line license ever issued by the Commission 
(Pet. Br. pp. 22-28), in contrast to the Respondent’s 
cavalier dismissal of this major issue (Res. Br. p. 17), 
it might be sufficient to let the facts recited in our Main 
Brief speak for themselves without further discussion of 
this point. However, to cover such lack of “extensive 
presentation of the situation prior to 1941”, Respondent 
has attempted to becloud the question with irrelevancies and 
errors of fact. For disposition thereof, in order of thjeir 
appearance, w T e proceed seriatim. 

The error as to the “inadvertence” of the Attorney 
General in his opinion in 1921 (Res. Br. p. 14) is readily 
apparent when the quotation is read in its proper context 
(quoted in full at page 33 of our Main Brief) which refers 
only to the 11 water -power resources of the United States”. 
For the same reason that the Attorney General confined ais 
opinion to the development of w 7 ater pow r er resources, i;he 
Stipulated Question presented, and the discussion in our 
brief, w T ere carefully drafted to apply only to the type of 
energy transmitted by the Cove-Tygli Valley line, i.e. energy 
from hydro-electric sources. Any disputation of the words 
of the nameless draftsmen of the 1st Annual Report 4 of the 
Commission or of the literary efforts of Commission coun¬ 
sel 5 in this case as to its lack of jurisdiction over lines traps- 
mitting energy from steam plants w r ould be totally irrelevant 
to the issue here and an improper question to submit for 
decision on the facts involved. We also believe it appropri¬ 
ate to point out that the “Stipulated Question Presented” 
w T as the joint effort of counsel for both parties and tfiat 
_ 

* 1st Annual Report of FPC (1921) p. 51. 

5 W. W. Gatchell, Jurisdictional Problems Under the Federal Wqter 
Power Act of 1920 ,14 Geo. Wash, L. Rev. 42, 44 (1945). 


16 


both sides were in entire agreement that the words ‘‘from 
hydro-electric sources” must be inserted in the Question, 
in order to delimit precisely the issue presented. 

Respondent then proceeds to create an impression that the 
establishment of the boundaries of the Commission’s juris¬ 
diction over the licensing of transmission lines developed 
slowly over the years, on a trial and error basis, and was 
accompanied by many modifications, and even some re¬ 
versals, of position. In actual fact, the contrary is true. The 
Commission decided in the first year of its existence that it 
did not have licensing authority over any facilities related 
to electric energy from steam power sources nor facilities 
erected upon or crossing allotted Indian lands. It said so 
very clearly in its 1st Annual Report 6 and no question of 
ehange in either policy ever arose thereafter. Nowhere, 
however, in the text of the 1st Annual Report is any men¬ 
tion made of any distinction between primary and non¬ 
primary transmission lines. On the contrary, the Commis¬ 
sion at the first meeting held to consider license applications 
promptly took action to license six wow-primary lines (Main 
Br. pp. 22-23), and continued consistently to do so until 
March 7,1941 (Main Br. pp. 22-27). 

That the Commission’s practice had become crystalized 
and consistent as early as 1927 is clearly evidenced by the 
opinion of Chief Counsel reproduced as Appendix B to Re¬ 
spondent’s brief which states that “I have construed [Sec¬ 
tion 4(d)] to conform to our practice as I understand it so 
that the authority of the Commission would extend to licens¬ 
ing lines for the transmission or distribution of power al¬ 
though such lines are not within the definition of a project.” 
(emphasis supplied.) It also appeared equally clear in 
1929 to the Department of Interior as the quotation from 
its decision in Keating Gold Mining Co., supra, indicates. 7 

6 1st Annual Report of FPC (1921) pp. 51 and 52, see Main Br. p. 9. 

7 See also Main Br. p. 34. 



17 


Apparently realizing that the Department of the Interio:*, 
the only other agency having general licensing authority 
over the public lands, agreed prior to 1941 with the consistent 
practice of the Commission, Respondent, by a misquotation, 
seeks at page 16 to give the impression that the Department 
of Agriculture exercised part of the Commission’s licensing 
jurisdiction in those years. In actuality the Forest Service 
of that Department acted merely as an agent of the Commis¬ 
sion to expedite the construction of small distribution linejs 
operating at less than 11 kv. This is readily apparent when 
the paragraph following the one quoted from the Commis¬ 
sion’s regulation of October 13,1936, in footnote 10 (p. 16) 
is read. It states (18 CFR Sec. 4.75): 

“That the issuance of a special-use permit by tli^ 
Forest Service pursuant to an application of the afore¬ 
mentioned character, when two duplicate original 
copies of such application and special-use permit shall 
have been filed with the Commission within 60 day^ 
after the issuance of such permit, shall constitute 
prima facie evidence of the right of such applicant 
under the Federal Power Act to receive the license 
applied for and to occupy the required lands pending 
action bg the Commission on the application (em¬ 
phasis supplied) 


Such failure to complete the quotation from its owii 
regulations is followed by a completely irrelevant discus^ 
sion of the regulations and practice of the Corps of Enr 
gineers under Section 10 of the River and Harbor Act of 
March 3, 1899. That Section, and in fact the entire statut^ 
(33 U.S.C. sec. 401 et seq.), relate solely to obstruction of 
navigable waters and have nothing to do with transmisf 
sion lines crossing the public lands. A check of the descripj 
tions of the two project licenses referred to in footnote l3 
(p. 16) of Respondents’ Brief, Nos. 289 and 405, reveals 
that “No public lands” were involved in either case, Fourtl} 
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Annual Report of FPC (1924) pp. 206 and 211. The source 
of Respondent’s information as to the attributes of the 
lines leading therefrom is unknown. Even if some possible 
relevance is assumed, the citation of two specific cases 
could hardly be construed as establishing a “consistent 
practice”. This precise point was made by the Court of 
Appeals for the Ninth Circuit, Pacific Power & Light Co. v. 
Federal Power Commission, 111 F. 2d 1014, 1017 (1940), 
in vacating an order of the Federal Power Commission, in 
an earlier proceeding involving Petitioner, where the Com¬ 
mission sought to show a course of “long-established 
administrative interpretation” on the basis of two of its 
previous decisions of dubious relevance. 

Respondent then further confuses the issue by advancing 
the plea of poverty and cites specifically the situation exist¬ 
ing in 1928. Such assertion is not entitled to serious con¬ 
sideration in view of the following quotation from the 
Commission’s Tenth Annual Report (1930) p. 1: 

“The completion of 10 years of service by the Federal 
Power Commission finds the primary business of the 
commission in a very satisfactory condition. During 
this period 1,104 applications for project authoriza¬ 
tions have been filed, and all but 149 had been disposed 
of at the close of the fiscal year. * * * Through efforts 
made during the past year the docket has been prac¬ 
tically cleared of applications for large projects con¬ 
templating early construction operations. * * * 

Aside from the main business of investigating and 
disposing of applications for new developments, the 
incidental activities of the Commission have been ac¬ 
tively pursued. Many applications for the restoration 
of land from power-withdrawal status have been con¬ 
sidered, construction operations under license have been 
carefully supervised, and considerable progress has 
been made in checking the cost accounts of completed 
projects.” (emphasis supplied) 
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Certainly Respondent does not seriously suggest that 
applications prior to 1930 were “rubber stamped”, where 
even the most casual examination of a particular application 
would reveal the features distinguishing primary and noh- 
primary lines. 

Respondent next attempts to make a major point of 
the exclusion, at the request of the licensee, of an up- 
identified transmission line from the Wallenpaupack project 
of Pennsylvania Power & Light Company. A check of thfs 
reference reveals that this transmission line, a 220 kv lir|e 
running from Wallenpaupack, via Busbkill, to Siegfried, 
Pennsylvania, does not cross any part of the public lances 
and reservations of the United States or any stream <|r 
other body of water over which Congress has jurisdiction 
under the commerce clause. In consequence such line do^s 
not fall within the licensing authority of the Commission 
conferred by Section 4(e) of the Act. 

Respondent then continues in its fascinating effort to 
prove its own inconsistency by citing two asserted examples 
thereof in 1939. The first of these, although involving 
Petitioner’s project here under discussion (No. 1447), relates 
solely to a procedural decision authorizing Petitioner is 
former wholly owned subsidiary, Inland Power & Light 
Company, to amend its license to “provide for a supple¬ 
mental map”. The Commission found that “the amend¬ 
ment to provide for the supplemental map will not alter 
any of the basic facts upon which the license was issued 
nor constitute such alteration thereof as to require public 
notice”, 2 F.P.C. 535. The words quoted in the Responc- 
ent’s brief “extending from the project’s power house tp 
a junction with the transmission line of Pacific Power & 
Light Company” are, patently, merely descriptive of the 
factual situation. If any jurisdictional intent had beeti 
involved, obviously, the specific language of Section 3(11), 
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“to the point of junction * • * with the interconnected 
primary transmission system”, would have been applied. 

That this was precisely the case is illustrated by the second 
example cited at p. 19 of Respondent’s brief relating to 
The Montana Power Company’s Thompson Falls-Anaconda 
line (Project No. 1407). The issue there, as Respondent’s 
brief states at p. 20, was that the power company desired 
a separate license for this 201 mile line rather than having 
it included as part of the license for the company’s existing 
Flathead project (No. 5). In this connection, the follow¬ 
ing quotation from the Commission’s brief (at pp. 7-8) on 
appeal to the Ninth Circuit in The Montana Power Co. v. 
Federal Poiver Commission, No. 9332, 112 F. 2d 371 (1940), 
is of particular interest: 

“It is clear on the face of the statute that the Com¬ 
mission has authority to license transmission lines. 
Where the transmission line is a part of a complete but 
unlicensed power project, a separate license may be 
issued under Section 10(i). Where the transmission 
line is part of a complete unit of development under 
license, the practical and logical interpretation of the 
Act requires inclusion of the line within the license 
for that development, so that the whole project may 
be recaptured at the end of the license period if so 
desired. In any event, there is nothing in the defini¬ 
tion of ‘project’ in Section 3(11) which prevents the 
Commission in the exercise of its discretion under 
Section 4(e) from holding that a transmission line 
should be licensed as a part of the major project.” 
(emphasis supplied) 

Such statement is essentially our position here. It 
is immaterial to us whether the line here in question is a 
part of the license for an already licensed project or is 
licensed separately as was the contention of the power 
company in the Montana case. 
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In apposition to the two examples, both in the year 1939, 
given in the Respondent’s brief are the following random 
quotations from descriptions of licenses appearing in the 
Commission’s Twentieth Annual Report covering the same 
fiscal year: 

Project No. 1431, Victoria Mines, Inc., licensee, 1‘a 
50,000-volt transmission line connecting with the trans¬ 
mission line (Project No. 1495) of The Montana Power 
Co. * extending for 1.369 miles * * * to the 

Broadway Mines”; 

Project No. 1450, Pacific Gas & Electric Co., licensee, 
“a 4,400-volt transmission line extending approxi¬ 
mately 4,200 feet from the licensee’s Quincy 44,000-volt 
transmission line * * * to a point in SW J A SE fA 
* * * and 

Project No. 1646, Pacific Gas & Electric Co., licensee, 
“an 11,000-volt single phase transmission line extending 
from the licensee’s hiterconnected 'primary transmis¬ 
sion system * * * to the Brush Creek ranger station.” 
(emphasis supplied) 

The foregoing quotations, as v r ell as the descriptions of 
other transmission lines licensed in fiscal years 1940 and 
1941, illustrate very clearly that the Commission used its 
descriptive language very precisely, and, with such dis¬ 
tinctions in mind, consistently, up to March 7,1941, licensed 
all transmission lines connected wuth w’ater^ower develop¬ 
ments which cross public lands and^re53£3£«5^of the United 
States, regardless of the basic purpose or function. 

In passing, we also wish to refer to the decision in United 
States v. Oklahoma Gas <& Electric Company , 318 U. S. 2(j)6 
(1943), cited in footnote 16, p. 20 and again, infra, at pp. ^1 
and 22. In that footnote it is stated that the Supreme Coujrt 
was referring to the Acts of 1901 and 1911 in the quota¬ 
tion from that opinion “w r e find no consistent departmental 
practice which can be said to amount to an administrative 
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construction of the Acts in question”. Assuming, as we 
do that it was not Respondent’s intention to mislead the 
Court, it is pointed out that the Supreme Court in the 
above quotation referred to the Act of March 3 ,1901, relat¬ 
ing to the establishment of public highways across allotted 
Indian lands, which was the issue in that case, and not 
to the Act of February 15, 1901, in issue here, which relates 
to the grant of rights of way for electrical transmission 
lines across lands of the United States, in general. This 
is made abundantly clear by the statement at pp. 212-213 
of the opinion: 

“The Government relies, however, on the Acts of 
February 15, 1901, and of March 4, 1911, which it says 
require the Secretary’s consent to cross Indian land 
with electric lines, regardless of the prior grant of 
permission for the highway. We believe that they are 
inapplicable to the land in suit, and therefore need 
not determine what would be their effect if they did 
apply.” (emphasis supplied) 

In summary we respectfully submit that Respondent’s 
Point III gives proof conclusive of our original contention 
in Point III of our Main Brief. There we carefully and 
painstakingly spelt out the practice followed by the Com¬ 
mission in that period, resulting in the granting of 386 
wow-primary line licenses, of which 270 are still in existence. 
Given full opportunity to dispute a specific assertion of 
the exact number of such licenses, Respondent seeks sanctu¬ 
ary in its failure to “undertake an extensive presentation of 
the situation prior to 1941” (Res. Br., p. 17). 

Of the three examples of inconsistency cited, two are 
totally irrelevant to the issue and the third, the first 
Montana Power Company case, 112 F. 2d 371, clinches 
our argument by the statement in the Commission’s 
brief therein that “there is nothing in the definition 
of ‘project’ in Section 3(11) which prevents the Com¬ 
mission” from holding that “a part of the interconnected 
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system of the Montana Power Company” (Project Iso. 
1407, Trans, p. 129) should be licensed as a part of a 
“major project”. 

Further, Respondent was given full opportunity to rebut 
our quotations from the regulations of the Departments of 
Interior and Agriculture during the same period showing 
the conformity of those Departments with the Commis¬ 
sion’s consistent interpretation prior to 1941. No such re¬ 
buttal is offered but only a misquotation of the Commis¬ 
sion’s own regulations, thereby conclusively establishing 
Point V of our Main Brief that such Departments have njot 
had licensing authority over transmission lines of the type 
here in question since the passage of the Federal Water 
Power Act. 

Finally, Respondent’s brief confirms our original Poipt 
IV in its quotation (footnote 17, p. 20) from the June ^3, 
1935 report of the House Committee on Interstate Corp- 
merce, to which all Annual Reports of the Commission aj-e 
referred and which is entirely familiar with its operations 
and practice. Such report shows that Congress not only 
reenacted the provisions of former Section 4(d) of the 
Water Power Act relevant here, but amended, inter alia, 
other portions of 4(d), “largely for the purpose of 
clarifying the act in its application to situations that 
have arisen in its administration and also to strengthen 
it in certain particulars.” 8 All of such amendments 
were “requested by the Federal Power Commission.” 
As Respondent states (footnote 17) “No mention was macfe 
in either the House or Senate Committee reports * * j* 
of the Commission’s jurisdiction over transmission lines”, 
for the obvious reason that it was satisfied as to the validity 
of the authority it had exercised for the preceding fourteen 
and a half years, confirmed by the opinions of the Attorne^ 
General in 1921 and of its own counsel in 1927. As was 


8 House Report No. 1318, 74th Cong., 1st Sess., June 23, 1935, p. 7. 
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said by the Supreme Court in McCaughn v. Hershey Choco¬ 
late Co., 283 U. S. 488, 492 (1931): 

“The re-enactment of the statute by Congress, as well 
as the failure to amend it in the face of the consistent 
administrative construction, is at least persuasive of a 
legislative recognition and approval of the statute as 
construed.” 0 (emphasis supplied) 

Commission’s Point IV 

In this section of Respondent’s brief reference is made 
to the Secretaries of War, Interior and Agriculture 
acting as ex officio members of the Federal Power Com¬ 
mission. We wish to point out that that was not the case 
and that the three Secretaries were Commission members by 
virtue of the specific language of an Act of Congress, Sec¬ 
tion 1 of the Federal Water Power Act. The point is then 
made with respect to the three Secretaries that during the 
first ten years’ history of the Federal Water Power Act no 
occasion arose to determine the sphere of jurisdiction of 
the newly created Commission as opposed to the jurisdic¬ 
tion of the three Secretaries under the earlier statutes. 

The actual fact is quite to the contrary. As indicated at 
p. 33 of our Main Brief, the Secretary of Agriculture, within 
eight months of the passage of the Federal Water Power 
Act, addressed a formal letter to the Attorney General 
requesting reconsideration of an earlier opinion of Septem¬ 
ber 14, 1920 to the effect that the authority of the Secretary 
to approve the transfer of permits issued under the Act of 
February 15, 1901 was terminated by the passage of the 
Federal Water Power Act. In the face of an informal rul¬ 
ing followed by a formal opinion, it is not too surprising 
that thereafter the Secretary of Agriculture and his col¬ 
league of equal rank, the Secretary of the Interior, abided 
by such decisions and conformed their actions and regula- 


9 See other cases cited, Main Brief, p. 30. 
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tions thereto. From “the first rush [of applications)] 
which occurred immediately after the passage of the Act” 
(Tenth Annual Report of FPC (1930), p. 1) to the d^te 
when the three Secretaries ceased to be members of tjhe 
Commission in 1930, and thereafter to March 7, 1941, jve 
have been able to find no evidence that permits or ease¬ 
ments were issued by the Department of Agriculture or 
the Department of Interior for lines transmitting electri¬ 
cal energy from water power sources except for those * 
crossing allotted Indian lands. 

On the contrary, as indicated in our Main Brief at p. 34, 
the Secretary of the Interior in 1929 advised the Direc¬ 
tor of the Geological Survey that “it was the purpose of 
Congress * * * to concentrate in the hands of the Fed¬ 
eral Water Power Commission all the administrative author¬ 
ity * * * which was in part previously distributed 

among the several departments.” Again in the case of 
Keating Gold Mining Company, supra, the Department of 
Interior in the same year held that it “no longer h^s 
authority to grant permits or easements under either tjhe 
Act of 1901 or the Act of 1911 by reason of the passage jof 
the Federal Water Power Act.” 

Following the severance of the three Secretaries’ connec¬ 
tion with the Federal Power Commission and during t|ie 
regimes of Secretaries Ickes and Wallace, never renowned 
for curtailing the jurisdiction of their respective depart¬ 
ments, the first codified regulations of the Departments 
of Interior and Agriculture specifically stated (Main 
Brief pp. 36-37) that such departments no longer had juris¬ 
diction over transmission lines “except where the electrical 
energy is generated other than by water power, or in ca:se 
of rights of wav over allotted Indian lands.” We believe it 
would be difficult to find a clearer case of “renunciation of 
jurisdiction” in obedience to the mandate of Congress. 

It has been pointed out above that it was specifically 
held that the Acts of February 15, 1901 and Mar<>h 


26 


4, 1911 were not applicable to the issnes involved in 
the Oklahoma Gas <& Electric Company case cited at p. 21 
of Respondent’s brief. We should also like to add in this 
connection that upon a careful check of both the Act of 1901 
and the Act of 1911 we have been able to find only one 
case decided since 1920 which appears to be relevant to the 
issues here, United States v. Southern Power Co., 31 F. 2d 
852, 857 (4th Cir. 1929). In denying injunction against 
defendant’s continued use of certain forest lands for trans¬ 
mission line purposes, Judge Parker said “It would seem 
that the power of the Secretary of Agriculture to grant per¬ 
mits under the Act of 1901 has been repealed by section 29 of 
the Federal Water Power Act * * \ See 32 Ops. Att’y. 
Gen. 525.” (emphasis supplied) 

Applying to the foregoing the rule laid down by the 
Supreme Court in United States v. Borden Co., 308 U. S. 
188, 198 (1939), cited at p. 22 of Respondent’s brief, 
the Acts of 1901 and 1911 were repealed pro tanto to the 
extent that they applied to lines transmitting electrical 
energy generated by water power across all lands of the 
t). S., other than allotted Indian lands, as in that respect 
they were clearly repugnant to the Water Power Act. 

In concluding our discussion of Commission’s Point IV, 
we also wish to make reference to the statement appearing 
at p. 22 of Respondent’s brief that “As to those lines 
which do not come within the definition of ‘project’ in Sec¬ 
tion 3(11) of the Federal Power Act there has never been 
supersedure of the earlier statutes.” (emphasis supplied) 
This statement is flatly opposed to that made in the brief sub¬ 
mitted in this Court a few weeks ago by Respondent in 
The Montana Power Company v. Federal Power Commis¬ 
sion (No. 10,200) where it is stated at p. 50: 

“At the time of these instructions [letter from the 
Secretary of the Interior to the Director of the Geologi- 
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cal Survey, August 21, 1929, supra], the Secretary of 
Interior could not have approved the transfer of a 
water power permit under the Act of February 15,190i 
because of the supersedure of the Federal Water Powej* 
Act (32 O.A.G-. 525, 531)”. (emphasis supplied) 

I 

The latter statement of counsel in their Montana brief 
contains no qualification as to any distinction between pri¬ 
mary or non-primary lines or as to the definition of “proj¬ 
ect” in Section 3(11) of the Act. It is a flat assertion, iri 
conformity with the 1921 opinion of the Attorney General 
cited therein which (as indicated at pp. 32-34 of our Main 
Brief) made no distinction between primary or non-pri¬ 
mary lines or whether such lines were or were not parti 
of a project. 

It is respectfully submitted that basic concepts of public 
morality forbid the Government from shifting its position 
as its desires of the particular moment dictate. As is well 
stated in Sutherland, Statutory Construction (3d Ed. 1943) 
% 5107: j 

“One of the soundest reasons sustaining contem-| 
poraneous interpretations of long standing is the fact} 
that reliance has been placed thereon by the public 
and those having an interest in the interpretation of 
the law. While the principle here is not strictly that of 
estoppel running against the government there is some! 
analogy to that principle when the interpretation has' 
been made by a government agency or officer.” 

In consequence, the direction by the Commission that | 
petitioner make application to the Department of the In¬ 
terior, under statutes which that department, the Depart¬ 
ment of Agriculture, the courts, the Attorney General and | 
the Commission have proclaimed to have been superseded 
and repealed, places the Government in the role of tendering 
a grant which it knows to be invalid. 
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Commission’s Point V 

Respondent has correctly stated that the parties hereto , 
have agreed that the stipulated question shall be the sole 
issue to be decided by this Court. We submit, however, 
that Respondent is in error in adding that “Accordingly, , 
the Petitioner’s argument as to whether Petitioner has been 
deprived of property without due process of law, is not 
before the Court for decision”. (Res. Br. p. 23) 

It is, of course, well settled that the Federal courts must 
consider, whether or not the question is raised by counsel, 
jurisdiction to hear the case presented. Oklahoma v. United 
States Civil Service Commission, 330 U.S. 127, 146 (1947). 
Obviously the submission to this Court of a stipulated 
question does not in and of itself grant jurisdiction to this 
Court. “It has always been a Federal court’s duty to see 
that it has jurisdiction, since the consent of parties cannot 
give it, and to raise the question itself.” 5 Cyclopedia of 
Federal Procedure, % 1567, p. 160 (2d ed. 1943). 

The jurisdiction of this Court under § 313(b) of the 
Federal Power Act may not be invoked unless the Petitioner 
lias in every way complied with the “distinctive formulation 
of the conditions under which resort to the courts may be 
made,” as the Supreme Court has characterized the same , 
statute in an earlier case involving the same parties as 
herein, Federal Power Commission v. Pacific Power & 
Light Co., 307 U. S. 156,159 (1939). 

Thus Petitioner’s contention that the Commission’s or¬ 
der is in violation of the Fifth Amendment is not only a 
proper characterization of the legal effect of the Commis- i 
sion’s error in its present construction of the statute, but 
in itself constitutes a legal basis for Petitioner’s “ag- 
grievement” by the order of the Commission within the 
meaning of the statutory review provisions of the Federal 
Power Act. The violation of Petitioner’s constitutional ! 
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rights by the order appealed from herein has significance not 
only insofar as it may, independently, entitle Petitioner td 
judicial review but, as well, as it bears upon the con¬ 
struction of the statute made by the Commission, and thus 
upon consideration of the issue presented by the stipu^ 
lated question. 

It is axiomatic, of course, that, where possible, questions 
are to be decided upon grounds other than constitutional 
ones. In this case the stipulated question may be re^ 
solved by giving the statute what we believe to be it$ 
proper construction based on its terms, legislative hisi 
tory and practical construction, without reaching the consti-j 
tutional question as such. 

Respondent’s brief refers (p. 23) to an earlier applica¬ 
tion which Petitioner had made to the Commission re¬ 
specting a transmission line “which the Commission found 
to be a non-primary line.” It is then urged that Petitioner 
failed to seek a rehearing or court review of such order 
“because Petitioner was satisfied in 1942 with respect to 
the Commission’s interpretation of its licensing authority.” 
It is to be noted, however, that the order of the Commis¬ 
sion referred to was dated February 3, 1942, less than two 
months after this country’s entrance into World War II. 
At that time Petitioner, was engaged in the much more 
serious business of making its maximum contribution to 
the war effort and was patently in no position to litigate 
the question of the Commission’s licensing authority over 
1.07 line miles of Government land (see Appendix C). On | 
the other hand it should be noted that Petitioner took no 
action inconsistent with its position here and made no sub- j 
sequent application to any Government department for 
authority to occupy such lands. 

Petitioner was not satisfied with respect to the Commis¬ 
sion’s interpretation of its licensing authority in 1942 any 
more than it is satisfied with such interpretation today. 
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Now that it is in a position to contest such interpretation 
with respect to a line of material importance it intends to 
pursue such contest with vigor, both to forestall prospective 
injury as to the line here in quesiton and to remedy the dam¬ 
age done with respect to Petitioner’s 6 w-ow-primary lines 
licensed under the Act prior to 1941. 

Respondent then suggests that the hydroelectric indus¬ 
try of the west, exclusive of the Petitioner, looks with tran¬ 
quil eye upon a situation that would invalidate the 270 non- 
primary line licenses still in existence (Main Br. pp. 25 
and 44). In support thereof it produces two communica¬ 
tions, in 1932, from two utility companies operating in the 
same area of southern California. While fullv realizing 
the impropriety of citing evidentiary matter of this char¬ 
acter which is not part of the record in this case and not 
susceptible of verification by the Court or the Petitioner, 
we believe the following comments should be made. 

First, such communications refer only to lines “serving 
individual consumers, or groups of consumers” (Res. Br. 
App., p. 35) and “minor distribution lines” {id., p. 42), and 
have nothing to do with transmission lines. Second distribu¬ 
tion lines in general “are located upon public lands for only 
a very short distance” {id., p. 35) and their low relative cost, 
compared with transmission lines and compared with the 
“expense incident to the making of surveys” {id., p. 36), does 
not pose too serious a monetary or operating problem under 
the uncertain tenure of the Acts of 1901 and 1911. Finally, 
whatever hopes may have been raised by the submission of 
a legal opinion to the Commission, in opposition to that 
of the latter’s Chief Counsel in 1927 (Res. Br. App. B), 
were rudely dashed as the Commission promptly issued 
6 licenses for distribution lines in fiscal year 1933. 10 


10 13th Annual Report of FPC (1933) pp. 253-255. 





We also wish most earnestly to assure the Court that, on 
the basis of consultation with a number of the major hydro¬ 
electric companies of the west, we are informed that they 
all have very grave concern as to their existing non-primary 
transmission line licenses standing open to attack from ai}y 
quarter as having no statutory authority for their exist¬ 
ence if the Commission’s fiat be sustained. 


In conclusion, it is submitted that if the order herein be 
affirmed the Commission will have accomplished by indirec¬ 
tion that which is prohibited directly by Section 6 of the Act. 


Conclusion 

i 

It is respectfully urged that for the reasons set fortjh 
above the Commission’s order be wholly set aside anfl 
annulled and the cause remanded to the Commission fo|r 
further proceedings consistent with the determinations df 
this Court. 

Respectfully submitted, 

Harry A. Poth, Jr., 

Reid & Priest, 

1518 K. Street, N. W., 
Washington 5, D. C.; 

John A. Laing, 

Laing Gray & Smith, 

Public Service Building, 
Portland, Oregon, 

Attorneys for Petitioner. 

Of Counsel: 

Reid & Priest, 

Two Rector Street, 

New York 6, N. Y. 

April, 1950. 



Appendix I 

Transmission Lines Licensed by Federal Power Commission Between March 3, 1921 and June 16, 
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